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H C D stributors, Inc. and Keith McGough (“appellants”)
seek to appeal the district court’s entry of default judgnent
against themin this 15 U S.C. 8§ 1121 tradenmark-infringenent,
deceptive-trade-practices, and unfair-conpetition lawsuit filed
by Mcrosoft Corp. (“Mcrosoft”). Mcrosoft noves to dism ss the
appeal for lack of appellate jurisdiction. The appellants cross-

move for an extension of time to file their notice of appeal.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Atinely notice of appeal is a prerequisite to the exercise

of jurisdiction by this court. United States v. Carr, 979 F. 2d

51, 55 (5th Gr. 1992). It is undisputed that the appellants did
not file their notice of appeal within 30 days of the entry of
default judgnent, and their FED. R Cv. P. 60(b) notion did not

suspend the tine for filing a notice of appeal. See Harcon Barge

Co. v. D& GBoat Rentals, Inc., 784 F.2d 665, 668 (5th Gr

1986) (en banc); Mtter of Ta Chi Navigation (Panama) Corp. S A,

728 F.2d 699, 703 (5th Gr. 1984). Consequently, this court
| acks appellate jurisdiction to consider the nerits of the

default judgnent. See FeED. R App. P. 4(a)(1)(A); In re Ta Chi

Navi gation, 728 F.2d at 703.

Nevert hel ess, the notice of appeal was filed within 30 days
of the district court order denying the notion for extension of
time to file a notice of appeal under FED. R App. P. 4(a)(5), as
well as the order denying the Rule 60(b) notion, and this court
has jurisdiction to consider whether the district court erred in
denyi ng those notions. Mcrosoft’s notion to dismss is
therefore DENIED. The appellants’ notion for this court to
extend the tinme for filing a notice of appeal is al so DEN ED
See FED. R APP. P. 4(a)(5)(A).

The district court’s denial of a Rule 4(a)(5) notion based
on the determnation that the novant had not denonstrated
excusabl e neglect is reviewed for an abuse of discretion.

M dwest Enpl oyers Cas. Co. v. WIllians, 161 F.3d 877, 882 (5th
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Cir. 1998). The appellants assert that their notion for an
extension of tinme denonstrated both good cause and excusabl e
neglect entitling themto an additional 30 days to file a notice
of appeal, renewi ng their argunent that they relied on erroneous
advi ce of counsel in failing to file the notice of appeal
earlier.

The district court did not abuse its discretion in denying
appel l ants’ noti on because appell ants have denonstrated neither
excusabl e negl ect nor good cause for their failure to tinely
file. The court clearly stated clearly that it did not believe
that McGough had erroneously relied on counsel’s m staken advice.
Moreover, reliance on an attorney’s m sinterpretation of an
unanbi guous, well-settled rule affecting the date for filing a

noti ce of appeal is inexcusable. See Halicki v. Louisiana Casino

Cruises, Inc., 151 F.3d 465, 469-70 (5th Gr. 1998); see also

Peters v. United States, 9 F.3d 344, 345 (5th GCr. 1993).

The appellants |i kew se have not shown that the denial of
their Rule 60(b) notion was an abuse of discretion. See Seven

Elves, Inc. v. Eskenazi, 635 F.2d 396, 402 (5th Cr. 1981). The

appel l ants contend that they were entitled to relief under Rule
60(b) due to excusabl e neglect, urging that they were not
represented by counsel, were unaware that they were required to
file an answer, and thought that settlenent discussions were
ongoi ng. These contentions are refuted by the record. The

appel lants additionally assert that M crosoft would not be
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prejudi ced by overturning the default judgnent and that they have
a neritorious defense to the lawsuit, but these argunents are
irrelevant to the question whether the denial of their Rule 60(b)

motion was error. Fep. R Qv. P. 60(b); Seven Elves, 635 F. 2d at

402.
The district court’s orders denying the notion to extend
time and denying relief under Rule 60(b) are AFFI RVED

AFFI RVED; MOTI ONS DENI ED



