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PER CURI AM *
Ajury convicted David H Il on three counts of distributing of

crack cocai ne and one count of distributing of crack cocaine within
1,000 feet of a school, in violation of 21 US C 8§ US.C
841(a)(1l), (b)(1)(CO and 860. The district court sentenced HII to
concurrent 48-nonth sentences and an aggregate ei ght-year term of
supervi sed rel ease. H Il now appeals his conviction and his

sent ence.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Hi Il argues that the district court erred when it denied his
motion for a mstrial, which was nade after a |aw enforcenent
office testified that H Il had stated he was a crack cocai ne user.
Specifically, H Il argues that the district court failed to hold
any sort of hearing on his notion. The record belies Hll’'s
argunent. The district court conducted a bench conference on his
mstrial notion and stated reasons for its denial. Hill has not

shown an abuse of discretion by the district court. See United

States v. Layne, 43 F.3d 127, 134 (5th Gr. 1995).

Hi Il argues that trial counsel rendered i neffective assistance
because he failed to: (1) informH Il that the Governnent had nade
a plea bargain offer prior to the commencenent of the trial; (2)
assert the affirmative defense of entrapnment and request a jury
instruction thereon; and (3) informH |l that cooperation with the
Gover nnment was necessary to the success of a request for a downward
departure at sentencing. Because these clains of ineffective
assi stance of counsel were not raised in the district court, the
record is insufficiently devel oped to consider the nerits of the

clains on appeal. See United States v. MIller, 406 F.3d 323, 335-

36 (5th Gir. 2005).

Hi Il argues that there was sufficient evidence of entrapnent
that the district court erred in denying his notions for acquittal
or, alternatively, that the Governnent failed to neet its burden of
show ng that he was predisposed, able, and likely to conmt the

instant offenses. The affirmative defense of entrapnent was not
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asserted by trial counsel either in his notion for acquittal at the
close of the Governnent’s case or in his notion for acquittal at
the close of all the evidence. Consequently, the district court
did not instruct the jury on entrapnent, and the burden of proof
wWth respect to an entrapnent claim never shifted to the

Governnent. See United States v. Thonpson, 130 F. 3d 676, 689 (5th

Cr. 1997).
Finally, H Il argues that his sentence is unconstitutional in

light of the Suprene Court’s recent decision in United States V.

Booker, 125 S. C. 738 (2005). Hill did not raise this argunent in
the district court, and it is reviewed only for plain error.

United States v. Mares, 402 F. 3d 511, 513, 520-22 (5th G r. 2005),

petition for cert. filed (Mar. 31, 2005) (No. 04-9517). The
district court commtted plain or obvious error when it engaged in
judicial factfinding that increased Hll’'s sentence beyond that
authorized by the jury's verdict. The district court also
commtted plain or obvious error when it sentenced H Il under a

mandat ory sentencing schene. See United States v. Val enzuel a-

Quevedo, F.3d ___, No. 03-41754, 2005 W. 941353 at *4 (5th Gir.

Apr. 25, 2005). Such errors are not reversible, however, because
the district court did not give any clue that it woul d have i nposed
a different sentence under an advi sory sentenci ng schene. See id.;
Mares, 402 F.3d at 520-22.

AFFI RVED.



