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PER CURI AM *

Jose Quadal upe Espi noza- Ganez (Espi noza- Ganez) appeals his
guilty plea conviction and sentence for illegal reentry foll ow ng
deportation in violation of 8 U S.C. § 1326.

For the first time on appeal, Espinoza-Ganez contends that
the district court violated his Fifth and Sixth Arendnent rights
when it enhanced his sentence based on facts that were neither
admtted by himnor found by a jury beyond a reasonabl e doubt.

Because Espi noza-Ganez did not object on this basis in the

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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district court, this court’s reviewis for plain error. See

United States v. Mares, 402 F.3d 511, 520 (5th G r. 2005),

petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

The district court erred when it sentenced Espi noza- Ganez
pursuant to the mandatory gui deline system held unconstitutional

in United States v. Booker, 125 S. . 738 (2005). See United

States v. Val enzuel a- Quevedo, F. 3d , No. 03-41754, 2005 W

941353, at *4 (5th Cr. Apr. 25, 2005) (“It is clear after Booker
that application of the Guidelines in their mandatory form
constitutes error that is plain.”). However, Espinoza-Ganez has
failed to point to any evidence in the record indicating that the
sane sentence woul d not have been inposed had the district court
known that the Sentencing Cuidelines were advisory. The record
itself gives no indication that the district court would have
reached a different result under an advisory guidelines system
Al t hough the district court sentenced Espi noza-Ganez at the
| owest end of the guideline range, it found no reason to depart
fromthat range. Gven the | ack of evidence indicating that the
district court would have reached a different concl usion,
Espi noza- Ganez has not denonstrated that his substantial rights
were affected, and, thus, he has failed to establish plain error.
See Mares, 402 F.3d at 520-22.

Espi noza- Ganez al so contends that his sentence viol ated due
process because it exceeded the statutory maxi num for the charged

of fense. Specifically, he argues that because a prior qualifying
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conviction was not alleged in the indictnment, he was subject to a
statutory maxi num of two years of inprisonnent under 18 U S. C
8§ 1326(a). He concedes that this argunent is foreclosed by

Al nendarez-Torres v. United States, 523 U S. 224 (1998), but

seeks to preserve the issue for possible Suprene Court review
As Espi noza- Ganez concedes, this issue is foreclosed. See

Al nendarez-Torres, 523 U S. at 247; United States v. Dabeit, 231

F.3d 979, 984 (5th Cr. 2000).

Accordingly, the district court’s judgnent is AFFI RVED



