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Jorge Luis Martinez-Ml chor appeals his sentence upon his
guilty-plea conviction for illegal reentry after deportation, in
violation of 8 U S.C. § 1326(a) and (b)(2). Martinez contends
that the district court’s upward departure pursuant to U S. S G
8 4Al.3 was erroneous because his prior offenses were all used to
determne his Ctimnal H story Category, the risk of recidivism
was not unusually high, and the district court failed to explain

adequately the reasons for departure.

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Martinez had an offense |evel of 13, a crimnal history
category of VI, and a guideline range of 33 to 41 nonths. The
district court departed upward to an offense |evel of 17 and
i nposed a sentence of 63 nonths. The court explained that it was
movi ng up four |evels because of Martinez’ s long crimnal
hi story, because Martinez had been deported on three prior
occasi ons, and because of the |ikelihood that he would
recidivate. Q@uided by the factors in 18 U S.C. § 3553(a), we
conclude that there is no reversible error and that the district
court’s sentence was reasonable for the reasons stated by the

district court. See United States v. Sinkanin, 420 F.3d 397,

414-19 (5th Gr. 2005); United States v. Smth, 417 F.3d 483,

489-93 (5th Cr.), cert. denied, Uus _ , 2005 W 3027879
(Nov. 14, 2005) (No. 05-7063).

Martinez also contends that he is entitled to be resentenced
because the district court sentenced himunder a nandatory
application of the United States Sentencing Cuidelines, which is

prohibited by United States v. Booker, 125 S. C. 738 (2005).

The parties agree that plain error is the proper standard of
reviewin this case. Martinez does not attenpt, however, to nake
the show ng of plain error that is required by our precedent in

United States v. Mares, 402 F.3d 511, 520 n.9 (5th Cr.), cert.

denied, 126 S. . 43 (2005). Moreover, this court has rejected
his argunments that a Booker error is a structural error and that

such errors are presuned to be prejudicial. See Mares, 402 F. 3d
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at 520-22; see also United States v. Ml veaux, 411 F.3d 558, 560

n.9 (5th Cr.), cert. denied, 126 S. C. 194 (2005).

Martinez al so asserts that the fel ony and aggravat ed-fel ony
provisions of 8 U S.C 8§ 1326(b)(1) and (2) are unconstitutional

in light of Apprendi v. New Jersey, 530 U S. 466 (2000).

Martinez’s constitutional challenge is forecl osed by Al nendarez-

Torres v. United States, 523 U S. 224 (1998). Although he

contends that Al nendarez-Torres was incorrectly decided and that

a mpjority of the Suprene Court would overrule Al nendarez-Torres

in light of Apprendi, we have repeatedly rejected such argunents

on the basis that Al nendarez-Torres renmains binding. See United

States v. Garza-Lopez, 410 F.3d 268, 276 (5th Cr.), cert.

denied, 126 S. C. 298 (2005). WMartinez properly concedes that

his argunment is foreclosed in |ight of Al nendarez-Torres and

circuit precedent, but he raises it here to preserve it for
further review.
For the foregoing reasons, the judgnent of the district

court 1s AFFI RVED



