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USDC No. W O03-CV-40

Before DAVIS, SMTH, and DENNIS, Ci rcuit Judges.
PER CURI AM *

Judy and Mel vin Dabney (the “Plaintiffs”) appeal the
district court’s sunmary judgnent dism ssal of their civil
conplaint for damages against the City of Mexia (the “City”) and
Chi ef of Police Roger Brooks (“Chief Brooke”).” The Plaintiffs
assert that they produced sunmary judgnent evidence sufficient to

establish a genuine issue of material fact concerning mnunicipal

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

The correct spelling i s Roger Brooke.
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liability, i.e., evidence of a nunicipal policy or customthat
was causally linked to the alleged violation of Lynn Dabney’s
constitutional rights.

We review a grant of summary judgnent de novo; we consider

the evidence and inferences to be drawn therefromin the |ight

nost favorable to the nonnovant. See A abi si onbt osho v. Houst on,

185 F. 3d 521, 525 (5th G r. 1999). Summary judgnent is proper if
t he pl eadi ngs and di scovery “show that there is no genui ne issue
as to any material fact and that the noving party is entitled to
a judgnent as a matter of law.” FebD. R Qv. P. 56(c). “In
response to a properly supported notion for sunmary judgnment, the
nonnmovant nust identify specific evidence in the record and
articulate the manner in which that evidence supports that

party’s claim” Johnson v. Deep East Texas Reqgional Narcotics

Trafficking Task Force, 379 F.3d 293, 301 (5th Cr. 2004). The

nonnovant cannot neet his burden with concl usional allegations,
unsubstanti ated assertions, or a scintilla of evidence. See

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Gr. 1994)

(en banc).

The Plaintiffs assert that they raised a genuine issue of
material fact concerning the GCty’'s failure to train its police
officers on the use of force and police brutality. In support of
this assertion, the Plaintiffs presented in their notion for new
trial, Oficer Boyd s testinony that the City did not train him

regardi ng the use of force.
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The Plaintiffs’ evidence did not establish that Chief Brooke
failed to train the officers whose conduct allegedly violated

Lynn Dabney’s constitutional rights. Thonpson v. Upshur County

245 F. 3d 447, 459 (5th Gr. 2001). The evidence did not
establish that the alleged failure to train Oficer Boyd was
causal ly connected with the violation of Lynn Dabney’'s rights.
See id.

The Plaintiffs assert that they produced evidence of a
practice of w despread harassnent and use of excessive force by
the Gty s police officers. Charlie Hays, a Mexia citizen,
testified that Oficer Wiisler, who is his uncle, threatened and
harassed hi mand Lynn Dabney. Hays testified that on one
occasion, an unidentified Mexia police officer, wthout
provocation, punched himand injured his face.

Hays’ testinony did not establish a “pattern of simlar
incidents in which citizens were injured or endangered by
intentional or negligent police m sconduct and/or that serious
i nconpet ence or m sbehavi or was general or w despread throughout

the police force.” See Fraire v. Gty of Arlington, 957 F.2d

1268, 1278 (5th Gr. 1992). Hays’ testinony did not establish
that a governing body or policy-nmaker of the Gty had actual or
constructive know edge of any such “practice” of police

m sconduct . See Piotrowski v. Gty of Houston, 237 F.3d 567, 579

(5th Gir. 2001).
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The Plaintiffs assert that Chief Brooke, a policy-naker,
del egated his authority to Oficer Wisler, thereby making
Wi sler a policy-maker. The Plaintiffs contend that Wisler’s
actions were a direct cause of the violation of Lynn Dabney’s
constitutional rights, and because Wisler is a policy-nmaker, the
Cty is liable for Wisler’s actions.

The Plaintiffs’ evidence did not establish that Chief Brooke

del egated policy-making authority to Oficer Wiisler. Wbster v.

Gty of Houston, 735 F.2d 838, 841 (5th Cr. 1984) (en banc).

Absent evidence that Wi sler was a policy-nmaker, the Gty was not

liable for Wiisler’s conduct. See Bass v. Par kwood Hosp., 180

F.3d 234, 244 (5th Gr. 1999). The Plaintiffs did not produce
evidence sufficient to establish a genuine issue of material fact
concerning nunicipal liability for Lynn Dabney’s injuries and

deat h. See Johnson, 379 F.3d at 301.

Because the Plaintiffs have not chall enged the district
court’s finding that they did not nane individual officers as
defendants or the district court’s dismssal of their clains
agai nst the Mexia Police Departnent, they have abandoned any

appeal of these issues. See Evans v. Gty of Marlin, Texas, 986

F.2d 104, 106 n.1 (5th GCr. 1993); Brinkmann v. Dallas County

Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Cr. 1987).

The Plaintiffs have not shown that the district court’s
deni al of their nmotion for new trial was an abuse of discretion.

VWal | ace v. Texas Tech Univ., 80 F.3d 1042, 1052 (5th Cr. 1996).
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The Plaintiffs have not shown that the district court’s denial of
their nmotion for a continuance to conduct additional discovery

was an abuse of discretion. See Canady v. Bossier Parish Sch.

Bd., 240 F.3d 437, 445 (5th Gr. 2001); Chevron U S. A, Inc. v.

Traillour Gl Co., 987 F.2d 1138, 1155 (5th CGr. 1993) (we wl|

not disturb the district court’s decision on a notion for a
conti nuance absent an abuse of discretion and wll affirmthe
deni al of a continuance on a sunmary judgnment notion “unless it
is arbitrary or clearly unreasonable.”).

Accordingly, the judgnent of the district court is AFFI RVED.



