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vVer sus
A. M STRINGFELLOW GARY L. JOHNSON, EXECUTI VE DI RECTOR, TEXAS
DEPARTMENT OF CRI M NAL JUSTI CE; DOUG DRETKE, DI RECTOR,
CORRECTI ONAL | NSTI TUTI ONS DI VI SI ON;  HECTOR BARRERA; TERRY FOSTER,
SR.; DAN C. LEWS; DELO S TARVER, CALVIN DAVIS; MARTI N
COBRRUBI AS; PATRICI A L. CHARLES,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
USDC No. A-02-CV-257-JN

Bef ore BARKSDALE, DeMOSS, and CLEMENT, Circuit Judges.
PER CURI AM *

Al bert de la Garza, Texas prisoner # 645460, noves for | eave
to proceed in forma pauperis (I FP) on appeal fromthe denial of
his FED. R QGv. P. 60(b) notion alleging newy discovered
evidence in support of his 42 U S.C. § 1983 cl ai mof inadequate
staffing by the Texas Departnent of Crimnal Justice. The

district court denied de la Garza’s notion for | eave to proceed

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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| FP on appeal and certified that his appeal was not taken in good
faith.
De | a Garza challenges the district court’s determ nation

that his appeal is not taken in good faith. See Baugh v. Tayl or,

117 F. 3d 197, 202 (5th G r. 1997). To establish good faith, de
| a Garza must show that his appeal involves |egal points which

are arguable on their nerits and not frivolous. See Howard v.

King, 707 F.2d 215, 220 (5th Cr. 1983). To the extent that any
of the information that de |la Garza provided qualifies as newWy
di scovered, it does not establish a constitutional violation.
Additionally, his contention that the district court erred by
ruling on his FED. R CQv. P. 60(b) notion prior to his filing a
reply brief is without nerit. See WD. Tex. LocAL R CV-7(e).
Accordingly, we uphold the district court’s certification that
t he appeal presents no nonfrivolous issues. De la Garza’s notion
for I eave to proceed | FP on appeal is denied, and his appeal is
di sm ssed as frivolous. See Baugh, 117 F.3d at 202 n. 24.

The district court’s dismssal of de la Garza' s conpl ai nt
for failure to state a claimand this dism ssal both count as

strikes under 28 U . S.C. § 1915(g). See Adepegba v. Hammons, 103

F.3d 383, 387-88 (5th Gr. 1996). De la Garza is warned that if
he accunulates a third strike, he may not proceed |IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious

physical injury. See 28 U S.C. § 1915(9g).
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| FP MOTI ON DENI ED; APPEAL DI SM SSED; SANCTI ONS WARNI NG

| SSUED.



