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PER CURI AM *

Juan Estrada, Jr., federal prisoner # 17623-079, was convi cted
of possessionwithintent to distribute marijuana and was sent enced
to 96 nonths in prison. Estrada filed a 28 U.S.C. § 2255 noti on,
which the district court denied. Estrada subsequently filed a
“MOTI ON FOR RELI EF FROM JUDGVENT AND TO RElI NSTATE PETI TI ONER S
ORI G NAL CLAIMS PURSUANT TO FED. R ClV. P. RULE 60(b)(2),” in

whi ch he argued that under Blakely v. Wshington, 542 U S 296

(2004), the district court violated his Sixth Anendnent rights when

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



it enhanced his sentence based on facts that were not admtted by
hi mor found by a jury. The district court construed the notion as
a second or successive 28 U.S.C. § 2255 notion filed without this
court’s authorization and dismssed the notion for |ack of
jurisdiction.

On appeal, Estrada argues the nerits of his Blakely claim
Li beral ly construed, Estrada’ s appellate briefs al so assert that he
intended to file his notion pursuant to FED. R Cv. P. 60(b)(4),
rather than FeED. R CQv. P. 60(b)(2), and they challenge the
district court’s construction of his notion as a second or
successive 28 U S.C. 8§ 2255 motion filed without this court’s
aut hori zati on. However, Estrada’' s chal | enge to t he
constitutionality of his sentence is properly classified as an
attenpt to file a second or successive 28 U S. C. § 2255 notion,
regardl ess whether it was filed pursuant to FED. R CQv. P. 60(b)(2)

or FED. R CQv. P. 60(b)(4). See Fierro v. Johnson, 197 F.3d 147,

151 (5th Gr. 1999); United States v. Rich, 141 F. 3d 550, 551-53

(5th Gr. 1998). Thereis noindication in the record that Estrada
requested this court’s permssion to file a second or successive
28 U.S.C. § 2255 notion before filing his notion, and Estrada does
not contend that he has done so. See 88 2244(b)(3)(A), 2255.
Therefore, the district court did not abuse its discretion in

denyi ng Estrada’s notion. See McCorvey v. Hill, 385 F.3d 846, 848

(5th Gir. 2004).
AFFI RVED, REQUEST FOR APPOI NTMENT OF COUNSEL DENI ED.
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