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PER CURI AM *

Leroy Conner, Jr. appeals the 33-nonth sentence of
i nprisonment inposed following his guilty plea to counterfeit
securities charges. He asserts that his sentence violates United
States v. Booker.!?

Because Conner’s sentence was enhanced based on facts
neither admtted by himnor proved to a jury beyond a reasonabl e

doubt, it was inposed in violation of the Sixth Arendnent and

" Pursuant to 5THAQR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5THQR R 47.5.4.

1125 S.Ct. 738 (2005).



Booker.? \Where, as here, the defendant preserved the error in
district court, we will vacate the sentence and remand unl ess the
Gover nnent shows that the error was harnl ess beyond a reasonabl e
doubt.® To do this, it nust show beyond a reasonabl e doubt that
the court woul d have given the defendant the sane sentence had it
t hought the CQGuidelines were advisory.*

The Governnent has not net this burden. Although the
district court stated that it would have inposed a 36-nonth
sentence had the Cuidelines been advisory, the court was able to
i npose that |onger sentence at the tine as it was within the
CGui delines range of 33 to 41 nonths. As a result, we are unsure
whether its statenent was a mi sstatenent. Because we nust vacate
Conner’ s sentence due to Booker error, we do not address Conner’s
argunent that the district court erred by denying hima reduction
for acceptance of responsibility.?®

Conner’s sentence i s VACATED and the case i s REMANDED f or

resent enci ng.

2 1d. at 756.
8 United States v. Pineiro, 410 F.3d 282, 284 (5th Cr. 2005).
4 1d.

S United States v. Akpan, 407 F.3d 360, 377 n.62 (5th Gr. 2005).
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