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Robert H dark, Jr., appeals his sentence follow ng his
guilty plea conviction for conspiracy to possess with intent to
distribute 500 grans or nore of a m xture or substance containing
net hanphetam ne, in violation of 18 U S.C. 8§ 841(a)(1), 846.

Cl ark argues that his sentence nust be vacated in light of United

States v. Booker, 125 S. C. 738 (2005).

I n Booker, 125 S. Ct. at 756, the Suprene Court held that

"[alny fact (other than a prior conviction) which is necessary to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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support a sentence exceedi ng the maxi num aut hori zed by the facts
established by a plea of guilty or a jury verdict nust be
admtted by the defendant or proved to a jury beyond a reasonabl e
doubt."” Booker also struck down 18 U . S.C. § 3553(b)(1) and thus
rendered the CGuidelines advisory only. [|d. at 764-65.

The district court based Cark’s sentence on its finding
that Cark was responsible for nore than 1.5 kil ograns of “ice,”
which is a mxture or substance containing d-nethanphetam ne
hydrochl ori de of at |east 80 percent purity, and it cal cul ated
his offense | evel accordingly. The district court also applied a
sent enci ng enhancenent because a firearm was possessed in
relation to this offense and for Clark’s role as a | eader or
organizer. Cark did not admt these facts in the district court
and objected to the enhancenents on Si xth Amendnent grounds.
Clark’s 360-nonth sentence exceeded the maxi num sentence t hat
coul d have been inposed based solely on his plea and constituted

a Si xth Amendment viol ati on under Booker. See Booker, 125 S. Ct

at 769.
When, as here, the defendant has preserved this error, we
will ordinarily vacate the sentence and remand, unless we can say

that the error is harnl ess. United States v. Pineiro, 410 F. 3d.

282, 284 (5th Cr. 2005). 1In order to carry this burden, the
Gover nnent nmust show that the Booker error did not affect the

sentence that the defendant received; it nust show “that the
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district court would have inposed the sane sentence absent the
error.” |d. at 286.

Al t hough the Governnent asserts that the sentence was
reasonable, it concedes that it cannot establish beyond a
reasonabl e doubt that the mandatory nature of the Sentencing
Quidelines at the time of Cark’s sentence did not contribute to
the sentence that he received. See id. Accordingly, dark’s
sentence nust be vacated and remanded for resentencing.

VACATED AND REMANDED.



