United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T July 18, 2005

Charles R. Fulbruge llI
Clerk

No. 04-41511
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

JUAN CARLCS G RON- DELGADO,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 1:04-CR-472-ALL

Before DAVIS, SMTH, and DENNIS, Ci rcuit Judges.
PER CURI AM *

Juan Carlos Gron-Delgado (G ron) pleaded guilty to illegal
reentry after deportation follow ng a conviction for an aggravat ed
fel ony and was sentenced to 46 nonths of inprisonnent, three years
of supervised release, and a $100 special assessnment that was
ordered remtted on notion of the Governnent.

For the first tinme on appeal, Geron argues that under United

States v. Booker, 125 S. . 738 (2005), he was sentenced pursuant

to an unconstitutional nandatory guideline system He contends

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that this argunent is not precluded by his appeal waiver. In his
pl ea agreenent, Geron agreed to waive his right to appeal his
sentence except in the case of “(a) a sentence inposed above the
statutory maxi mum or (b) an ‘upward departure’ fromthe Sentencing
Gui del i nes.” However, at rearraignnent the nagistrate |judge
described the applicable portion of Gron’'s appeal waiver as
follows: “[Y]ou give up the right to appeal your case to a higher
court, except you could appeal froman illegal sentence.” 1In light
of the magistrate judge's statenent and the fact that the
magi strate judge did not ask Gron whether he had read the plea
agreenent, reviewed it with his attorney, understood it, or entered
it voluntarily, it cannot be said that G ron know ngly wai ved the
right to raise the Booker issue, and, therefore, his appeal waiver

does not bar the instant appeal. See United States v. Robinson,

187 F.3d 516, 517 (5th G r. 1999).
Gron correctly acknow edges that his failure to raise the
Booker issue in the district court results in review for plain

error only. See United States v. Val enzuel a- Quevedo, 407 F. 3d 728,

732 (5th Gr. 2005). The district court’s application of the
Sentencing Quidelines in their mandatory form constituted error
that was plain. See i1d. at 733. However, G ron has not
established that the error affected his substantial rights because
he has not denonstrated that the record shows that the district
judge would have inposed a different or |esser sentence under a

Booker advisory regine. See id. Gron contends that the district
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court’s error in sentencing himpursuant to a mandatory Sentenci ng
CQuidelines regine is of a type that should be presuned to affect
his substantial rights. However, this argunent is forecl osed. See

United States v. Malveaux, _ F.3d__, No. 03-41618, 2005 W. 1320362,

at *1 n.9 (5th Gr. Apr. 11, 2005). Accordingly, Gron has not net
the requirenents to show plain error.

Gron also argues for the first tinme on appeal that the
sentencing provisions of 8 US C 8§ 1326(b)(1) and (2) are
unconstitutional on their face and as applied in |light of Apprendi

v. New Jersey, 530 U S. 466 (2000). G ron acknow edges that his

argunent is foreclosed by Al nendarez-Torres v. United States, 523

US 224 (1998), but he seeks to preserve the issue for Suprene
Court review. As G ron concedes, this issue is foreclosed. See

Apprendi, 530 U S. at 489-90; United States v. Dabeit, 231 F.3d

979, 984 (5th Gir. 2000).

AFFI RMED.



