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PER CURI AM *

Jose Gl bert Navarrete appeals the 40-nonth sentence inposed
by the district court following his guilty-plea conviction for
illegally reentering the United States, in violation of 8 U S. C
8§ 1326. The Governnment seeks to enforce the waiver-of -appeal
provi sion of Navarrete’ s plea agreenent.

In his plea agreenent, Navarrete waived, inter alia, “the
right to appeal the sentence inposed or the manner in which it

was determ ned,” except for a sentence above the statutory

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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maxi mum or an upward departure fromthe applicable CGuidelines
range. Navarrete contends that this waiver provision is not
enf orceabl e because, at his rearraignnent, the magi strate judge

incorrectly told himthat he retained the right to appeal “a
sentence that is inposed illegally.” W agree. Because the
magi strate judge inaccurately described the waiver provision,
Navarrete’s wai ver cannot be deenmed knowi ng and voluntary with

respect to “a sentence that is inposed illegally.” See FED. R

CRM P. 11(b)(1)(N); United States v. Robinson, 187 F.3d 516,

517 (5th Cr. 1999).
Navarrete argues that the district court erred in sentencing
hi m under pursuant to a mandatory application of the Sentencing

QUi del i nes. See United States v. Booker, 125 S. C. 738, 757

(2005). He concedes that he did not raise this issue in the
district court, and that reviewis therefore for plain error.
Navarrete contends, however, that he need not show prejudice
because the error is structural and because prejudice should be
pr esuned.

This court has rejected the contention that the inposition
of sentence under a nmandatory application of the Sentencing
GQuidelines is structural or is presunptively prejudicial. United

States v. Ml veaux, 411 F.3d 558, 560 n.9 (5th GCr. 2005),

petition for cert. filed (July 11, 2005) (No. 05-5297). Because

Navarrete did not raise the issue in the district court, he nust

denonstrate plain error, which requires himto establish that



No. 04-41438
-3-

(1) there is an error; (2) that is clear or obvious; and (3) that

affects his substantial rights. See United States v. d ano,

507 U. S. 725, 732-34 (1993). |If these criteria are net, this
court has the authority correct the error, but is not required to
do so. See id. at 736.

Here, “there is no indication in the record fromthe
sentencing judge’'s remarks or otherw se that gives us any clue as
to whet her she woul d have reached a different conclusion” as to
Navarrete’s sentence if sentencing under an advisory guidelines

system See United States v. Mares, 402 F.3d 511, 522 (5th Gr.

2005), petition for cert. filed (Mar. 31, 2005) (No. 04-9517).

Accordi ngly, Navarrete cannot establish plain error. The

judgnment of the district court is AFFI RVED



