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PER CURI AM ~
Tomas Al berto Perez-Ramal es (Perez) appeals the sentence
i nposed following his guilty-plea conviction for being illegally
present in the United States in violation of 8 U S.C. 8§ 1326 (a)

& (b). Perez argues that the district court erred by sentencing

" Pursuant to 5THCOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



hi m under the mandatory gui delines schene held unconstitutional
in United States v. Booker, 125 S.Ct. 738 (2005). He nmade no
Booker rel ated objection whatever bel ow.

The governnent argues that Perez waived his right to appeal
his sentence. |In support of its waiver argunent, the governnent
points to the foll ow ng | anguage contained in Perez’'s plea
agreement :

“The defendant, by entering this plea, also waives any right

to have facts that the | aw makes essential to the puni shnent

either (1) charged in the indictnent or (2) proven to a jury
or (3) proved beyond a reasonabl e doubt. The defendant
explicitly consents to be sentenced pursuant to the
appl i cabl e Sentenci ng Gui delines. The defendant explicitly
acknow edges that his plea to the charged of fenses(s)

aut hori zes the court to i npose any sentence authorized by

the Sentencing GQuidelines, up to and including the statutory

maxi mum under the relevant statute(s).”
We have differentiated the two types of error under Booker,
| abeling the type of error that Perez raises in this appeal —the
application of the Sentencing CGuidelines as mandatory —as Fanfan
error. See United States v. Martinez-Lugo, 411 F.3d 597, 600
(5th Gr. 2005), petition for cert. filed (Sep. 2, 2005) ( No.
05-6242). The other type of error under Booker is the violation
of the Sixth Amendnent right to have a jury find beyond a
reasonabl e doubt all facts that increase the sentence beyond the
maxi mum sent ence that could be inposed based on facts admtted by

the defendant. 1d. The terns of this plea agreenent arguably

constitute a waiver of the Sixth Amendnent rights otherw se



protected by Booker error, but they fall short of the appeal
wai ver that the argunment clainms. Not only does Perez’'s plea
agreenent contain no explicit waiver of appeal (and, indeed, does
not even contain the word “appeal” or any synonymthereof), but
there was no di scussion of a waiver of the right to appeal at the
Rule 11 hearing. See FED. R CRMP. 11(b)(1)(N).

Perez's claimof Fanfan error is raised for the first tine
on appeal, as he concedes, and so we review the clai munder the

plain error standard of review Val enzuel a- Quevedo, 407 F.3d at
732 Fanfan error “satisfies the first two prongs of that

standard by being both ‘plain’ and ‘error.’” Martinez-Lugo, 411
F.3d at 600. To neet the third prong of the plain error

anal ysi s, however, and show that his substantial rights were

af fected, Perez “faces a difficult challenge in establishing that
the sentencing court’s use of a mandatory rather than an advi sory
Cui del i nes schene actually affected the outcone of the
proceedings.” United States v. De Jesus-Batres, 410 F.3d 154,

166 (5th Cr. 2005) petition for cert. filed (Aug. 9, 2005) ( No.

' We assune, arguendo only, that the above quoted | anguage
in Perez’s plea agreenent does not constitute a waiver by Perez
of any objection to being sentenced under mandatory gui delines so
as to preclude his prevailing before this court on the nerits of
his conplaint that it was error to so sentence him See United
States v. Haidley 400 F.3d 642, 644-45 (8th Cr. 2005); United
States v. Lea, 400 F.3d 1115 (8th Cr. 2005). See also United
States v. Puckett, F.3d __, No. 04-5988, 2005 W. 2123790, at

*2 (6th Gr. Sep. 6, 2005).



05-6275). “To carry this burden, the defendant nust ordinarily
point to statenents in the record by the sentencing judge
denonstrating a |likelihood that the judge, sentencing under an
advi sory schene rather than a mandatory one, would have reached a
significantly different result.” 1d. This court has enphasi zed
that the “defendant’s burden of establishing prejudice ‘should
not be too easy.’” United States v. Mares, 402 F.3d 511, 521 (5th
Cir. 2005) (quoting United States v. Dom nguez Benitez, 124 S. Ct
2333, 2340 (2004)). The fact that Perez received the 46 nonth
mnimumin the Sentencing Cuidelines range (46-57 nonths) for his
of fense |l evel and crimnal history score is not al one sufficient
to satisfy the third prong. Martinez-Lugo, 411 F. 3d at 601;
United States v. Deldesus-Batres, 400 F.3d 154, 163-66 (5th Cr
2005); United States v. Creech, 408 F.3d 264, 271-72 (5th Cr.
2005); United States v. Hol nes, 406 F.3d 337, 362-66 (5th Cr
2005). There is nothing in the record to indicate that the judge
woul d have sentenced Perez differently under advisory

gui del i nes.? Because Perez has not shown that his substanti al
rights were affected, he has not denonstrated plain error. Perez
al so argues that this error should be presuned prejudicial, but

we have previously rejected that argunent. United States v.

2\ note that the district court at sentencing overrul ed
Perez’s contention (not raised on appeal) that the PSR over
represented his crimnal history, and in doing so characterized
his prior attenpted nurder conviction “as a very, very serious
of fense.”



Mal veaux, 411 F.3d 558, 561 n.9 (5th Cr. 2005).

Perez’s only remaining argunent is that the “felony” and
“aggravated felony” provisions of 8 U S.C. § 1326(b) are
unconstitutional in light of Apprendi v. New Jersey, 120 S. C.
2348 (2000), and its progeny, because it permts a sentencing
judge to increase a sentence beyond the statutory maxi num based
on a factor that need not be submtted to a jury for proof or
admtted by the defendant. Perez concedes this argunent is
forecl osed by the Suprene Court’s decision in Al nendarez-Torres
v. United States, 118 S. Ct. 1219 (1998), but raises it here to
preserve the issue for review. W nust foll ow Al nendarez-Torres
““unless and until the Suprene Court itself determnes to
overrule it.”” United States v. lzaguirre-Flores, 405 F.3d 270,
277-78 (5th Gr. 2005) (citation omtted).
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