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PER CURI AM *

W | ber Gonzal ez- Ri bera appeals his sentence followng his
guilty-plea conviction for being a previously deported alien
found illegally in the United States. Gonzal ez-Ri bera argues
that the district court’s enhancenent of his sentence under

US S G 8 2L1.2(b)(1)(C violated United States v. Booker, 125

S. . 738 (2005). He argues that the district court’s
sentencing error was structural and so prejudice should be

presunmed. We have explicitly rejected the argunent that such an

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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error is a “structural” one for which prejudice should be

presuned. See United States v. Martinez-lugo, 411 F.3d 597, 601

(5th Gr.), cert. denied, 126 S. C. 464 (2005).

Alternatively, Gonzal ez-Ri bera argues that the Governnent
cannot show beyond a reasonabl e doubt that the district court
woul d have inposed the sane sentence if the Sentencing Cuidelines
had been advisory. Because Gonzal ez-Ri bera preserved his
“Fanfan” challenge in the district court by raising an objection

based on Bl akely v. WAshington, 542 U. S. 296 (2004), we review

for harm ess error. See United States v. Walters, 418 F. 3d 461,

463 (5th Gr. 2005). The inposition of Gonzal ez-R bera’s
sentence under the then-mandatory gui deline sentencing reginme
constitutes error, and the Governnent thus bears the burden of
provi ng beyond a reasonabl e doubt that the district court would
not have sentenced Gonzal ez-Ri bera differently under an advisory
gui deline sentencing regine. See id. at 464.

The district court’s conmments at sentencing, read as a
whol e, do not establish the Governnent’s burden of proving beyond
a reasonabl e doubt that the district court would not have
sentenced CGonzal ez-Ribera differently under an advi sory guideline
sentencing regine. See id. Accordingly, Gonzal ez-R bera’'s
sentence is vacated and the case remanded to the district court
for resentencing.

Gonzal ez- Ri bera al so argues that the statutory maxi num

sentence in his case was two years because he pleaded guilty to



No. 04-41398
-3-

sinple illegal reentry under 8 U. S.C. § 1326(a) and not the
twenty-year maxi num sentence contained in 8 U S.C. § 1326(b). He

acknow edges that his argunent is foreclosed by A nendarez-Torres

v. United States, 523 U. S. 224 (1998).

The Supreme Court has not overrul ed Al nendarez-Torres, and

this court nust foll ow Al nendarez-Torres “‘unless and until the

Suprene Court itself determnes to overrule it.’”” United States

v. Manci a-Perez, 331 F.3d 464, 470 (5th GCr. 2003) (citation

omtted). Thus, as Gonzal ez-Ri bera concedes, his argunent is
f orecl osed.

CONVI CTI ON AFFI RVED; SENTENCE VACATED AND REMANDED FOR
RESENTENCI NG



