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Appel  ant Joan Roberts (“Roberts”) appeals pro se the
district court’s award of summary judgnent to Appellees Titus
County Menorial Hospital (“Hospital”) and enployees of the
Hospital, Director of Radi ol ogy George Burns, and Director of Human
Resources GCene Lott. The district court wote a thorough,

carefully reasoned opinion and held, inter alia, that Roberts

Pursuant to 5TH GR R 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the linmted
circunstances set forth in 5TH QR R 47.5. 4.
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failed to raise a material issue of triable fact on her clains of
i nvasi on of her First Anendnent and Due Process rights, as well as
Roberts’s allegations of Title VII violations. We AFFIRM the
district court in all respects.
BACKGROUND

The Hospital enployed Roberts as a CAT scan technol ogi st
in the radiol ogy departnment from 1986 to 2002. Roberts routinely
recei ved high marks for her technol ogi cal capabilities, but she had
a mxed record for interpersonal relationships. Specifically,
Roberts had a docunent ed hi story of underm ni ng doctors’ orders and
di agnoses of patients, as well as difficulty in arriving to work on
time and in getting along with coworkers. In light of her inter-
personal problens, and the qualifications of another technol ogi st,
when t he Hospital opened a “l ead tech” position, which required the
sane anount of work and paid the sane salary, Roberts did not
recei ve the position.

Roberts’s First Anmendnent claimarises in part out of her
di sagreenent with the Hospital’'s nethod for purchasing equi pnent,
and her verbal conplaints to two Hospital board nenbers asserting
the Hospital’ s violation of unspecified “conpetitive bidding” | aws.
Al t hough the Hospital ultimately purchased t he equi pnent favored by
Roberts (who clains no entitlenent to participate in this decision-
maki ng process), Roberts notified Hospital enployees she intended

to pursue a whistleblower action against the Hospital. After



filing suit, Roberts began soliciting Hospital enployees for
information concerning this action during working hours in
violation of Hospital policy. Roberts received witten warnings
for soliciting during working hours and for inproperly offering
medi cal advice to patients. Failing to heed these warnings,
Roberts was term nated.

Roberts pursued admnistrative action with the Equal
Enmpl oynent Qpportunity Comm ssion (EEOC) and ultimately filed the
instant suit, claimng, inter alia, a violation of her First
Amendnent rights, her Due Process rights under the Fourteenth
Amendnent, as well as violations of Title VII.

DI SCUSSI ON

This court reviews the grant of sunmary judgnent de novo,

using the sane standard as the district court. Ur bano V.

Continental Airlines, Inc., 138 F.3d 204, 205 (5th Cr. 1998).

A property right in mintaining enploynent may not be

deprived w thout due process. Ceveland Bd. of Educ. V.

LoudermlIl, 470 U S. 532, 538, 105 S. C. 1487, 1491 (1985)
However, no process is due where no protected property interest

exists. Bd. of Regents v. Roth, 408 U. S. 564, 569, 92 S. C. 2701,

2705 (1976). As the constitution does not itself create property
interests, a plaintiff claimng deprivation of a property right

must clearly establish existence of such a right. Bishop v. Woaod,

426 U.S. 341, 344-47, 96 S. CO. 2074, 2076-79 (1972). In



ascertaining the exi stence of a property interest, we |l ook to state
law. 1d. at 344, 96 S. C. at 2077.
Texas courts strongly adhere to the enploynent at-wll

doctrine. See, e.qg., Sabine Pilot Serv. v. Hauck, 687 S.W2d 733,

734 (Tex. 1985). Texas |law inposes a strong presunption in favor

of at-wi |l enploynent. Zenor v. El Paso Healthcare Sys., Ltd., 176

F.3d 847, 862 (5th Cr. 1999); Mntgonery County Hosp. Dist. V.

Brown, 965 S.W2d 501 (Tex. 1998). Where a plaintiff relies on an
enpl oynent policy, as opposed to an enpl oynent contract, to rebut
the presunption of at-will enploynent, the proffered enpl oynent

policy nmust contain explicit contractual terns altering the at-w ||

relationship in a neaningful way (e.d., through an enploynent
contract). |d. Texas courts are reluctant to inply deviation from
at-w |l enploynent from anbi guous enpl oynent policies. |d.

Based on Texas |aw and the enploynent policy at issue,
the district court rejected Roberts’s Due Process clains. Roberts
clains no enpl oynent contract. Instead, Roberts cites the foll ow
ing provision from the Hospital’s bylaws as evidence of a
constitutional property interest in her continued enpl oynent:
The Board of Managers shall appoint, wunder terns
prescribed by the Board, a general manager to be known as
the Adm nistrator of the hospital district. . . . He
shal | supervise the work of all enployees . . . and al so
may dismss any enployee for good cause and shal
thereafter nake a report to the Board of the dism ssal.

This provision, however, has nothing to do wth Roberts’'s

enpl oynent . Instead, it discusses the responsibilities of an



entirely different enployee at the Hospital, the Hospital
Adm ni strator. Roberts was not termnated by the Hospital
Adm ni strator, but instead by the Director of Human Resources. The
district court correctly found that Roberts |acked a property
interest in her continued enploynent because she failed to
denonstrate that she was not an enpl oyee at-wi ||, and therefore was
not entitled to any process prior to her term nation.

Roberts’s First Amendnent cl ai ns are simlarly
unavailing. She raises two specific clains in this vein: (1) that
the Hospital’s policy prohibiting her from acting as a “patient
advocate”! was i nperm ssibly vague and i npeded her First Amendnent
rights; and (2) that the Hospital’s anti-solicitation policy
vi ol ated her First Amendnent rights.

A statute, rule, or policy may be deened inpermssibly
vague for either of two discrete reasons: It fails to provide
peopl e of ordinary intelligence a reasonable opportunity or fair
notice to understand what conduct it prohibits; or, it authorizes
or encour ages arbitrary and di scrim natory enf or cenent.

See Chicago v. Mirales, 527 U S. 41, 56-57, 119 S. Ct. 1849, 1859

(1999).
Roberts contends that Hospital policy preventing her from
interpreting x-rays or CAT scan results —i.e., diagnosing patients

—constituted an inperm ssibly vague policy. As a matter of |aw,

1 This title is an invention of Roberts. No termor condition of her
enpl oynent vests her with such a title.
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as the district court held, this claimis wthout nerit. The
Hospital’s policy provides an individual of ordinary intelligence
fair notice that diagnosing patients is the real m of physicians,
and that staff are not to do so. Roberts, a non-physician,
radi ol ogic technol ogist, had sufficient notice to conform her
conduct to clear Hospital policy.

Roberts’s second First Anmendnent claim rests on an
individual’s ability to speak on matters of public concern. Speech
addresses a matter of public concern when it is made primarily in
the speaker’s role as a citizen rather than as an enployee

addressing solely matters of personal interest. Connick v. Mers,

461 U. S. 138, 148, 103 S. Ct. 1684, 1690-91 (1983). This court has
addressed First Anmendnent inplications of policies simlar to the

i nstant policy. In Southern Christian Leadership Conference V.

Suprene Court of the State of Louisiana, we held that a state

suprene court rule prohibiting non-Ilawer students from
representing certain solicited indigent parties did not prevent
speech of any kind. 252 F.3d 781, 789-90 (5th Cr. 2001). If a
court finds that the speech touches upon a matter of public
concern, it nust balance the plaintiff’s interest in making those
statenents against “the interest of the State, as an enployer, in
pronoting efficiency of public services it perfornms through its

enpl oyees.” Pickering v. Bd. of Educ., 391 U S. 563, 568, 88 S.

Ct. 1731, 1734-35 (1968).



Roberts’s practice of providing diagnoses to patients
receiving x-rays and CAT scans, as well as giving unsolicited
di agnoses to doctors, did not touch on a matter of public concern.
The policy existed to protect patients from the wunauthorized
practice of nmedicine; to termthis a free speech |imtation would
be a dangerous intrusion by the judiciary on the Hospital’s

prerogative to render nedical services. See Connick, 461 U S at

146, 103 S. C. at 1690 (“[When enpl oyee expression cannot be
fairly considered as relating to any matter of political, social,
or other concern to the comunity, governnent officials should
enjoy wwde latitude in managing their offices, w thout intrusive
oversight by the judiciary in the nane of the First Anendnent.”).
Moreover, we agree with the district court that even if Roberts
coul d denonstrate her speech touched on a matter of public concern,
the Pickering balancing test requires ruling in the Hospital’s
favor. The Hospital was constitutionally justified in regulating
the tinme, place, and manner of Roberts’s speech where Roberts was
in no way qualified to provide diagnoses.

As to Roberts’s First Amendnent claim concerning the
Hospital’s anti-solicitation policy, we agree with the district
court that her speech in this area was arguably a matter of public
concern. The goal of the Texas Wi stleblower Act is to enhance
openness and protect those informng officials of governnent
wr ongdoi ng. See Tex. Gov' T CobE ANN. 8§ 554. 002(a) (VERNON Supp. 2004) .
Nevert hel ess, under the Pickering balancing test, Roberts cannot
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prevail on these clainmns. Al t hough Roberts had a right to neke
i nqui ri es and st atenents about possi bl e violations of state | aw and
policy, the Hospital had a concomtant right to prevent such
solicitations during working hours in the workpl ace. Roberts could
have done her factfinding outside the Hospital on her own tine; the
anti-solicitation policy represents avalidtinme, place, and manner

restriction. Cf. Connick, 461 U S. at 148-53, 103 S. C. at 1691-

93 (holding that term nation of a public enployee who distributed
gquestionnaire did not violate the First Amendnent, as nost of the
questions related to inter-office policies and the conduct
threatened the agency’s institutional efficiency). For these
reasons, the district court properly awarded Appellees sunmary
judgnent on all of Roberts’s First Amendnent cl ains.

In considering a Title VIl claim unless direct evidence
of discrimnation exists, a court nust utilize the three-step

anal ysis first enunciated in McDonnell Douglas Corp. v. Geen, 411

UsS 792, 802-05, 93 S. C. 1817, 1824-25 (1973). Under this
formula, a plaintiff nmust first establish a prima facie case of
di scrim nation. If the plaintiff nakes a prinma facie case, the
enpl oyer can rebut the claim by offering a legitimte, non-

di scrimnatory reason for the enpl oynent decision. Bodenheiner v.

PPG I ndustries, Inc., 5 F.3d 955, 957 (5th Gr. 1993). If the

def endant succeeds, the court noves to the third step of the
anal ysis, where the plaintiff bears the burden to prove that the
reasons offered by the defendant are pretextual. 1d.
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Additionally, a plaintiff my establish a Title VI
vi ol ation by denonstrating a hostile work environnent. Harris v.

Forklift Sys., Inc., 510 U S 17, 22-23, 114 S. C. 367, 371

(1993). A prima facie case of a hostile work environnment is
achi eved by produci ng evidence that (1) she belongs to a protected
group; (2) she experienced unwel cone sexual harassnent; (3) the
harassnent was based on sex; (4) the harassnent affected a “term
condition or privilege” of enploynent; and (5) the enpl oyer knew or
shoul d have known of the harassnent and failed to take pronpt

renedi al action. See Shepherd v. Comptroller of Public Accounts

for the State of Texas, 168 F.3d 871, 873 (5th Cr. 1999).

Because Title VII addresses only “ultimte enploynent

decisions,” Dollis v. Rubin, 77 F.3d 777, 781-82 (5th Cr. 1995),

Roberts failed to state a prima facie case because the “lead tech”
job did not constitute a new position —it required identical hours
and received identical pay. Additionally, even assum ng the “| ead
tech” job was considered a new position, the Hospital put forward
valid, non-discrimnatory reasons (nanely, that Roberts was not
suited for the job as she did not get along with others well, and
that the person hired had superior credentials) that Roberts is
unable to rebut with conpetent summary judgnent evi dence.
Simlarly, Roberts failed to adduce any materi al issue of
triable fact connecting her EEOC conplaint with her wvalid
termnation, so her Title VII retaliation claimalso fails under

McDonnel | - Dougl as. Based on the nunerous valid reasons for her
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termnation, and the dearth of evidence denonstrating any sort of
pretext for that term nation decision, Roberts fails on this claim

as wel | . Cf. Chancy v. New Oleans Public Facility Managenent,

Inc., 179 F.3d 164, 168 (5th Cr. 1999) (discussing the very high
standard a plaintiff nust neet once an enployer articulates a
rational justification for the term nation).

The judgnent of the district court is AFFI RVED
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