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Cerald Cain, Texas inmate # 812200, appeal s the di sm ssal
of his civil rights action filed under 42 U S. C. § 1983. Cain
chal | enges the magi strate judge’'s determnation that he failed to
state a claim of either retaliation or excessive use of force
agai nst defendant Capt. Anbriz. He also challenges the district

court’s dismssal wthout prejudice of his retaliation clains

Pursuant to 5TH QR R 47.5, the court has determined that this
opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



agai nst nenbers of the McConnell Unit grievance staff for failure
to state a claim

On appeal, Cain concedes that he defied repeated requests
fromCapt. Anbriz that Cain step back into his cell. Cain renained
in his doorway and Capt. Anbriz was unable to close Cain’s cell
door. The action taken by Capt. Anbriz, using his open hand to
push Cain’s face and force himinto his cell, was not objectively
unreasonable given Cain’s admtted refusal to conply wth Capt.
Anbriz’ requests. W therefore conclude that Cain’s allegations
did not state a claim for excessive use of force against Capt.

Anbriz. See Hudson v. McMIlian, 503 U.S. 1, 6-7 (1992); WIlians

v. Bramer, 180 F.3d 699, 703 (5th Cr. 1999).

The magistrate judge rejected Cain’s claim that
Capt. Anbriz’'s act of striking Cain was a retaliatory act.
At his Spears! hearing, Cain stated that he did not believe that
Capt. Anbriz struck him in retaliation for filing grievances
agai nst Capt. Anbriz. Instead, Cain stated that he believed that
Capt. Anbriz sinply did not |like inmates. Because Cain’s allega-
tions did not showthat Capt. Anbriz intended to retaliate agai nst
Cain for exercising a constitutional right, his conplaint failedto

state a claimof retaliation against Capt. Anbriz. See McDonald v.

Steward, 132 F.3d 225, 231 (5th Gr. 1998); Wods v. Smth, 60 F. 3d

1161, 1164 (5th Gr. 1995).

! The record on appeal does not contain any tapes or transcripts of the
heari ng.



The magi strate judge dism ssed wthout prejudice Cain’s
clains of retaliation agai nst nmenbers of the prison unit grievance
staff because Cain was unable to identify any individual nenbers of
the grievance staff and because his allegations of notive were
based solely on his personal beliefs. On appeal, Cain does not
argue that the magistrate judge’'s dismssal of his clains was
i nproper given the information available in the district court.
| nst ead, Cain has naned several nenbers of the grievance staff that
he considers to be defendants in the case and he has nmade specific
factual allegations relating to those new y-naned individuals. The
Federal Rules of Appellate Procedure do not permit Cain to anend
his original conplaint in this appeal. If Cain wi shes to nake
specific allegations of retaliation against individual nenbers of
the McConnell Unit grievance staff, he should re-file his clains.

See Grtrell v. Gaylor, 981 F.2d 254, 256 (5th Gr. 1993)

(applicable statute of limtations in Texas is two years).

The dism ssal of Cain’s conplaint for failure to state a
claim is AFFI RVED. The district court’s dismssal of Cain’'s
conplaint counts as a strike for purposes of 28 U S.C. § 1915(q).

See Adepegba v. Hammons, 103 F.3d 383, 387-88 (5th Gr. 1996).

Cain is WARNED that if he accunulates three strikes, he may not
proceed in forma pauperis in any civil action or appeal while he is
incarcerated or detained in any facility unless he is under
i mm nent danger of serious physical injury. See 28 U S . C

§ 1915(qg).



AFFI RVED;  SANCTI ON WARNI NG | SSUED.



