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In this direct civil appeal, Plaintiff-Appellant D no Chavez
chal l enges the district court’s rulings granting notions to
di sm ss and summary judgnent on behal f of Defendants-Appell ees

Noe Sauceda and the Brownsville | ndependent School District

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCQR R
47.5. 4.



(“BISD’). For the reasons that follow, we affirm

| . FACTUAL BACKGROUND

The BI SD mai ntai ned an optional Section 125 Cafeteria Pl an
t hrough whi ch school enpl oyees coul d purchase i nsurance policies
wWth pre-tax incone. Chavez, as a regional nmanager for the
Anmerican Fam ly Life Assurance Conpany (“AFLAC’'), adm nistered
the plan each year, starting in 1998, and received conm ssions
from AFLAC for selling insurance policies to Bl SD enpl oyees.

The parties dispute what position, other than agent for
AFLAC, Chavez held with regard to the adm nistration of the
BISD s cafeteria plan. Specifically, the Bl SD contests Chavez’s
assertion that he served the BISD as the de facto Third Party
Adm nistrator (“TPA") of the plan. Under Texas law, a TPAis “a
person who collects prem unms or contributions fromor who adjusts
or settles clains in connection with Iife, health, and accident
benefits.” Tex. INs. CooE 8§ 21.07-6(1). It appears that Chavez
performed the duties of a TPA wi thout conpensation so he could
sell AFLAC s products to the BISD s enpl oyees. However, it is
clear that the BISD did not have a contractual relationship with
Chavez for these services, Chavez held hinself out as an agent of
AFLAC, and AFLAC vi ewed Chavez as its agent when he dealt with
the BISD and its enpl oyees.

In fall 2001, the BISD i ssued a Request for Qualifications

for a TPAto service its cafeteria plan. Chavez responded by



subm tting an AFLAC proposal to the BISD s Insurance Conmttee to
becone the TPA for the plan. It appears that Chavez worried
that, instead of AFLAC winning the TPA bid, a rival conpany,
National Plan Adm nistrators (“NPA’), would receive it. This
notivated himto engage i n numerous comruni cations wth |Insurance
Comm ttee representatives. He also spoke at neetings of the Bl SD
Board of Trustees to encourage themto select AFLAC. In response
to Chavez’ s conmuni cations, BI SD Superi ntendent Sauceda contacted
AFLAC and stated that he would not permt it to submt a bid if
Chavez remained the liaison to the BISD. Sauceda al so inforned
Chavez that he was no | onger allowed on BISD property. He cited
unpr of essi onal and unet hi cal conduct on the part of Chavez.

AFLAC had a different agent present its bid to the Insurance
Commttee, which it accepted by a vote of 44-1. Chavez contends
t hat Sauceda’s conmmuni cati ons caused AFLAC to term nate himas a
Regi onal Sal es Coordi nat or.

1. PROCEDURAL HI STORY

On May 31, 2002, Chavez filed a lawsuit in Texas state court
agai nst the BI SD, Sauceda, and several school board nenbers,
all eging First Amendnent free speech and Fourteenth Amendnent due
process violations. He also asserted Sauceda commtted torts
under state law. Defendants renoved the case to federal district
court. Chavez filed an anended conpl aint dropping cl ai ns agai nst

the board nenbers on August 5, 2002. The BI SD and Sauceda fil ed



Rule 12(b)(6) notions to dismss. The district court granted

Def endants’ notions as to the due process clains on January 16,
2003. On Septenber 25, 2003, the BlI SD and Sauceda filed separate
nmotions for summary judgnent as to all remaining clainms. The
district court granted the notions on January 7, 2004. On
February 3, 2004, Chavez filed notice of appeal. The district
court issued a nenorandum opinion regarding its summary judgnent
on Septenber 3, 2004.

I11. LEGAL STANDARDS

We review de novo Federal Rule of G vil Procedure 56 summary
j udgnent notions, applying the sane standards as the district
court. O abisionptosho v. Gty of Houston, 185 F.3d 521, 525
(5th Gr. 1999). Al disputed facts are viewed in the |ight nobst
favorable to the nonnovant. |d. The existence of a question of
material fact precludes summary judgnent. Peel & Co. v. Rug
Mt., 238 F.3d 391, 394 (5th G r. 2001). The novant has the
burden of showi ng an absence of material fact by denonstrating
that “the evidence in the record would not permt the nonnovant
to carry its burden of proof at trial.” Smth v. Brenoettsy, 158
F.3d 908, 911 (5th G r. 1998).

We al so review Federal Rule of G vil Procedure 12(b)(6)
motions to dismss for failure to state a claimde novo. G egson
v. Zurich Am Ins. Co., 322 F.3d 883, 885 (5th Cr. 2003). W

view the defendant’s 12(b)(6) notion with disfavor and construe



the plaintiff’s conplaint liberally in his favor. |d.

V. DI SCUSS| ON

Chavez argues that the district court erred (1) in granting
the notions for summary judgnent with regard to the First
Amendnent cl ai ns agai nst the BI SD and Sauceda; (2) in granting
the notions to dismss with regard to his due process clains; and
(3) in granting the notion for summary judgnent with regard to
Chavez's state law clains. W address these assertions in turn.

A. Section 1983 First Amendnment Retaliation

The district court found that Chavez failed to establish a
fact issue as to the 42 U S.C. § 1983 clains against the Bl SD and
Sauceda because his speech in this case was not on a matter of
public concern. Alternatively, it ruled that the BISD coul d not
be held liable for Sauceda’s actions because Sauceda was not an
aut hori zed policymaker in this matter and no policy was
established by the BISD with regard to Chavez. W agree.

1. Free Speech Retaliation Caim

We nust first determ ne whether we should view Chavez’s
relationship to the BISD as that of a private citizen or as that
of an enployee. A different First Amendnent analysis wll be
appropri ate dependi ng on Chavez’'s status. See Blackburn v. Gty
of Marshall, 42 F.3d 925, 931-32 (5th Gr. 1995). |f Chavez was
merely an ordinary citizen, we apply the standard set forth by

the Suprenme Court in Perry v. Sindermann, 408 U S. 593 (1972); if



he was nore |ike a public enployee, we apply the test in

Pi ckering v. Board of Education, 391 U S. 563 (1968). See id.
The district court concluded that Chavez was nore akin to an
enpl oyee and applied Pickering. W agree.

The Suprenme Court has extended the application of Pickering
to i ndependent contractors. See Bd. of County Commirs v. Unbehr,
518 U. S. 668 (1996); O Hare Truck Serv., Inc. v. Cty of
Nort hl ake, 518 U. S. 712 (1996). And we have indicated that, when
a public official term nates even a non-contractual, economc
relationship with a service provider, Pickering should be applied
so long as the speech at issue “relate[d] to the relationship
fromwhich [the plaintiff] was termnated.” Blackburn, 42 F. 3d
at 934. In general, so long as there existed a rel ationship,
“sufficiently ‘anal ogous to an enploynent relationship,’”
Pickering will apply. Kinney v. Waver, 367 F.3d 337, 359 (5th
Cir. 2004) (quoting Blackburn, 42 F.3d at 932). W find Chavez’s
relationship to the BISD to be sufficiently anal ogous to an
enpl oynent relationship to warrant application of Pickering. Cf
id., 367 F.3d at 357-61.

To establish his 8 1983 free speech retaliation clai munder
Pi ckering, Chavez nust show. (1) he suffered an adverse
enpl oynent action; (2) his speech dealt with a matter of public
concern; (3) his interest in his speech outweighs the

governnent’s interest in efficiency; and (4) his speech led to
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t he adverse enploynent action. Al exander v. Eeds, 392 F.3d 138,
142 (5th Cr. 2004). The district court ruled that Chavez’'s
speech was not on a matter of public concern and therefore not
constitutionally protected. W agree.
Speech on a Public Concern
“We have used two tests, sonetines in conjunction with one
another, to determ ne whet her speech relates to a public concern;
both tests derive fromlanguage in Connick v. Mers, 461 U. S.
138, 75 L. Ed. 2d 708, 103 S. C. 1684 (1983).” Kennedy v.
Tangi pahoa Pari sh Library Bd. of Control, 224 F.3d 359, 366 (5th
Cir. 2000). See also Daniels v. Cty of Arlington, 246 F.3d 500,
503-04 (5th Gr. 2001) (discussing the two Connick-derived
tests). In one test, we examne “the content, form and context
of a given statenent” to determ ne “[w hether an enpl oyee’s
speech addresses a matter of public concern.” Connick, 461 U S
at 147-48. See al so Bradshaw v. Pittsburg Indep. Sch. D st., 207
F.3d 814, 818 (5th Gr. 2000); Teague v. Gty of Flower Mound,
179 F. 3d 377, 383 (5th Gr. 1999). *“The second, ‘shorthand’ test
is the citizen-enployee test.” Kennedy, 224 F.3d at 366. It
al so cones from |l anguage in Connick
[When a public enployee speaks not as a citizen upon
matters of public concern, but instead as an enpl oyee
upon matters only of personal interest, absent the nost
unusual circunmstances, a federal court is not the
appropriate forumin which to review the w sdom of a

personnel decision taken by a public agency allegedly in
reaction to the enpl oyee’s behavi or.



Conni ck, 461 U S. at 147; Finch v. Fort Bend Indep. Sch. D st.,
333 F. 3d 555, 563-64 (5th Gr. 2003). W determ ne whether the
plaintiff “[spoke] primarily in his role as a citizen rather than
as an enpl oyee addressing matters only of personal concern.”
Fiesel v. Cherry, 294 F. 3d 664, 668 (5th Gr. 2002).

When an enpl oyee speaks purely on a matter of personal
interest, clearly no constitutional protection attaches. See
Benningfield v. Gty of Houston, 157 F.3d 369, 375 (5th Cr
1998) (“[RJeview by a federal court is inproper where the speech
i nvol ves matters of solely personal interest.”); WIlson v. Univ.
of Tex. Health Ctr., 973 F.2d 1263, 1269 (5th Cir. 1992) (“[The
Suprene] Court renoved from First Anmendnent protection only that
speech that is nmade only as an enployee, and left intact
protection for speech that is nmade both as an enpl oyee and as a
citizen.”). However, in Kennedy, we signaled that we will easily
find “m xed speech,” i.e., where “the enployee . . . speaks from
multiple notives.” See 224 F.3d at 367. |n Teague, a panel of
this Crcuit criticized earlier holdings indicating that so | ong
as speech had a mxed quality it could receive constitutional
protection: “The nere insertion of a scintilla of speech
regarding a matter of public concern would nake a federal case
out of a wholly private matter fueled by private, non-public
interests.” 179 F.3d at 382. Kennedy questioned this position,

noting that Connick only categorically denied First Amendnent
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protection to public enpl oyees speaking upon matters only of
personal interest.’” 224 F.3d at 370 n.13 (quoting Connick, 461
U S at 417) (enphasis added in Kennedy). It thus appears that
in the instant case, as in nearly all involving public enployees,
because at least a scintilla of public interest exists in such a
di spute with public servants, the communications at issue nust be
treated as “m xed speech.” See Ayoub v. Tex. A & M Univ., 927
F.2d 834, 837 (5th Gr. 1991) (noting that “‘al nost anything that
occurs within a public agency could be of concern to the

public.’””) (quoting Terrell v. Univ. of Texas Sys. Police, 792
F.2d 1360, 1362 (5th Gir. 1986)).

M xed speech cases are often difficult. “The existence of
an el enent of personal interest on the part of an enployee in the
speech does not prevent finding that the speech as a whol e raises
i ssues of public concern.” Dodds v. Childers, 933 F.2d 271, 273
(5th Gr. 1991). See also Kinney, 367 F.3d at 361 (“The wei ght
of the First Amendnent interest is, of course, not neasured
solely by the [speakers’] own personal gain, if any, from
speaking.”); Thonpson v. City of Starkville, 901 F.2d 456, 463
(5th Gr. 1990) (“The existence of an el enent of persona
interest on the part of an enployee in his or her speech does not

dictate a finding that the enpl oyee’s speech does not

comuni cate on a matter of public concern.”). “On the other

hand, an enpl oyee cannot transform a personal conflict into an



i ssue of public concern sinply by arguing that individual
concerns m ght have been of interest to the public under
different circunstances.” Dodds, 933 F.2d at 273. See also
Foley v. Univ. of Houston Sys., 355 F.3d 333, 341 (5th Gr. 2003)
(“Speech that is primarily notivated by, or primarily addresses,
t he enpl oyee’ s own enpl oynent status rather than a matter of
public concern does not give rise to a cause of action under 8§
1983.7). But see Denton v. Mrgan, 136 F.3d 1038, 1043 (5th G
1998) (“Neither the accuracy of the speech, nor the notivation of
t he speaker, plays a role in determ ning whet her the expression

i nvol ves a matter of public concern.”).?

'n so far as Denton stands for the proposition that the
speaker’s notivation, i.e., whether the speech is the result of a
personal dispute or whether it arises out of civic concern, is
always irrelevant to our First Anmendnent analysis, it is clearly
an outlier in our jurisprudence. See Markos v. Cty of Atlanta,
364 F.3d 567, 572 (5th Cr. 2004) (noting that the Fifth
Circuit’s precedent “support[s] the principle that an enpl oyee’s
nmotivation in speaking is relevant to the [First Amendnent]
inquiry at hand”); Bradshaw, 207 F.3d at 818 (finding speech
unprotected because it was “nore of an effort by Ms. Bradshaw to
cl ear her nane rather than sone contribution to a public
di al ogue”); Teague, 179 F.3d at 383-84 (“Although interspersed
w th apparently genui ne concerns regarding police w ongdoi ng,
Teague’ s and Burkett’s grievances were primarily notivated by,
and primarily addressed, concerns particular to their private
interests.”); Victor v. MEl veen, 150 F.3d 451, 456 (5th Cr
1998) (“Victor spoke as a citizen on a matter of public concern,
not as an enpl oyee upon matters only of personal interest. At
the time of his remarks, Victor was well pleased with his
position as a courtroombailiff; there was no evidence that he
was a disgruntled enpl oyee or had any personal reason to protest
what he perceived to be the potential racially discrimnatory
effects of the sheriff’s approach to the new program” (citation
omtted)); Warnock v. Pecos County, 116 F.3d 776, 780 (5th Gr.
1997) (“By reporting specific wongs and abuses within the county

10



Armed with the two Conni ck-derived tests, sone panels of
this Crcuit, ruling on m xed speech cases, have opted to focus
on the content-formcontext test and to performthe citizen-
enpl oyee analysis in the alternative. See, e.g., Thonpson, 901

F.2d at 461-66. For instance, in Teague, we applied both tests,

governnent, WArnock was attenpting to inprove the quality of
governnent. Her allegations hardly suggest a nerely personal
concern for her working conditions, job security, and the
like.”); Forsyth v. Gty of Dallas, 91 F.3d 769, 773 (5th Cr
1996) (“Further, it does not appear that [plaintiffs] were
primarily notivated by personal and not public concerns in
publicizing their allegations.”); Caine v. Hardy, 943 F.2d 1406,
1416 (5th Gr. 1991) (“Dr. Caine did not object to the award of
an excl usive anesthesia contract solely, or even primarily,
because of his concern as a citizen for the sound managenent of
his local hospital.”); Dorsett v. Bd. of Trs. for State Coll eges
& Univs., 940 F.2d 121, 124 (5th Gr. 1991) (“W nust assess,
therefore, Dorsett’s primary notivation in conplaining to the
admnistration.”); Dodds, 933 F.2d at 273 (“The court may
therefore be required to assess the primary notivation of the
speaker in eval uating whether her speech addresses a matter of
public concern.”); Gonmez v. Tex. Dep’'t of Mental Health & Mental
Retardation, 794 F.2d 1018, 1021 (5th Gr. 1986) (“Plainly,
Gonez’ purpose in relating the informati on was to advi se the
enpl oyee of expected reductions in the length of tinme patients
would remain at the State Center and to warn of the additional
burden the change woul d place on Gonez’ interlocutor and on the
County Center generally.”); Day v. South Park |Indep. Sch. Dist.,
768 F.2d 696, 700 (5th Gr. 1985) (“The district court correctly
concluded that Day’'s conplaint was ‘purely a private matter.

She was primarily concerned about her principal’s negative

eval uation of her performance and his failure to explain her
evaluation to her satisfaction.”). Such a position strikes at
the heart of the citizen-enpl oyee test as courts could not
inquire into whether the enpl oyee was speaking in his role as a
citizen or as an enployee. |Indeed, Gonzal ez v. Benavides, the
case cited by Denton for this proposition, nerely argues for the
exi stence of speech with “*m xed issues of both public and
private concern.” 774 F.2d 1295, 1301 (5th Gr. 1985). And we
have never cited Denton to support the position that the reasons
for the plaintiff’s speech are entirely uninportant.

11



noting that “nore often than not the ‘citizen versus enpl oyee’
test will point us in the right direction, and so we consider it
here, in conjunction with the nore |lengthy three-factor bal ancing
test . . . .7 179 F.3d at 382. The content of the speech in
Teague was “predom nantly public,” but the formand context were
private. See id. at 383. Thus, we concluded that the statenents

at issue were “primar[il]y of private concern.” 1d. W then

al so applied the citizen versus enpl oy[ ee] test and reached
the sanme conclusion. See id. Simlarly, in Kennedy, though we
indicated that “we [were] not obligated to apply the citizen-

enpl oyee test in m xed speech cases,” we still did so and, as in
Teague, observed that we reached the sanme conclusion. See 224
F.3d at 375-76.

O her panels have incorporated the citizen-enpl oyee test
into the content discussion of the content-formcontext test.
Cenerally, courts view content abstractly to determ ne whether it
is of legitimate interest to an inforned citizenry. See, e.g.,
Davis v. Ector County, 40 F.3d 777, 783 (5th Cr. 1994)

(“* Reports of sexual harassnent perpetrated’ on public enpl oyees
is of serious public inport. The fact that he al so sought to
strengthen the credibility of his wife does nothing to dilute the
public interest inherent in the letter’s contents.”) (enphasis

added); Moore v. Cty of Kilgore, 877 F.2d 364, 370 (5th Gr.

1989) (“If staffing shortages potentially threaten the ability of

12



the Fire Departnment to performits duties, people in the
comunity want to receive such information. The public had an
interest in hearing the content of More s speech.”). However,
i n some opinions, we have focused on the personal interest the
speaker held in his speech’s content. This nethodol ogy may
reflect the Suprenme Court’s inplicit adnonition in Connick that
matters of public concern are generally “not tied to a personal
enpl oynent dispute.” 461 U S. at 148 n.8. See, e.g., Harris v.
Victoria Indep. Sch. Dist., 168 F.3d 216, 222 (5th Gr. 1999)
(noting that the plaintiffs’ general (and legitimately public)
interest in an “inprovenent of the educational environnent” at
their school differs critically fromquintessentially personal
interests, such as “an underlying personal dispute” or “an

enpl oynent rel ated squabble with [a] supervisor.”). But see
Wal | ace v. Texas Tech Univ., 80 F.3d 1042, 1051 (5th G r. 1996)
(commenting “that speech nade in the role as enpl oyee is of
public concern . . . inlimted cases: those involving the report
of corruption or wongdoing to higher authorities”).

In Markos, we | ooked at issues of personal interest, i.e.,
the speaker’s notivation, within the “content” portion of the
first test. See 364 F.3d at 571. Specifically, we noted that
“[s]tatenents nade to exonerate one’s own professional reputation
address a matter of personal concern.” 1d. However, “speech on

behal f of a coworker” was public in nature. 1d. This
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di stinction appears to be based purely on the speaker’s
interests, not society’'s.?

Simlarly, in Dodds, a panel of this circuit appeared to
inject the citizen-enployee test into the content portion of the
content-formcontext analysis. See 933 F.2d at 274. The case
i nvol ved speech by a community col | ege enpl oyee who al |l eged t hat
one of her coll eagues received special treatnent because of a
famlial relationship wwth the president of the college’ s board
of trustees. See id. at 272. The opinion set forth the citizen-
enpl oyee test, id. at 273, and recogni zed that because of the
public interests inplicated by the speech, “nepotism favoritism

and m sallocation of public funds,” this was i ndeed a case of

m xed speech. 1d. at 274. However, it found that the plaintiff
did not speak predom nantly as a citizen:

Dodds’s comments indicate her primary concern as the
effect of the favoritism shown to Bolden on her own
enpl oynent, not its potential effect on the public
interest. . . . Her protest about not creating jobs
“based on personal gain and political expediency” arose
inreference to her fear that Bol den was bei ng grooned to
take her job. . . . Wile she may have privately
considered creating a program for Bolden to be a m suse
of public funds, she expressed this belief only after
filing suit.

| d. Again, Dodds focuses on the plaintiff’s interest in her

Mar kos did separately examine the plaintiff’s notivations
outside of the real mof content, though. See 364 F.3d at 572-74.
| ndeed, it viewed them as separate inquiries: “In this case, the
fact that the content of the speech and Markos’ notivations were
partially private is not enough to renove this speech fromthe
real mof public concern.” 1d. at 574 (enphasis added).
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speech’s content. In this way, it seens the panel in Dodds
merged the citizen-enployee test wwth the content portion of the
content-formcontext test. See also Dorsett, 940 F.2d at 124-25
(discerning plaintiff’s “primary notivation” through exam ning
the content of his speech, in addition to other evidence, and
t hen anal yzi ng separately the speech’s formand context). But
see Moore, 877 F.2d at 371-72 (examning plaintiff’s notivations
during form anal ysis).

A third approach taken by panels of the Fifth Grcuit is to

focus on “the hat worn by the enployee,” the citizen-enpl oyee
test, and to | ook at content, context, or formonly to assist in
that endeavor. Gllumv. Cty of Kerrville, 3 F.3d 117, 121 (5th
Cr. 1993). Although the plaintiff in GIllum spoke on issues of
“corruption in an internal affairs departnent” of a police
departnent—“a matter of public concern” “to be sure”—-we did not
find public speech because “Gllums focus was . . . on this
issue only insofar as it inpacted his wish to continue his
investigation.” 1d. |In addition to the public content of the
speech, we also noted its essentially private form |d. See

al so Caine, 943 F.2d at 1416 (finding dispositive, in a case of
speech with arguably public context and content and private form
that “Dr. Caine did not object to the award of an excl usive
anest hesia contract solely, or even primarily, because of his

concern as a citizen for the sound managenent of his |ocal
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hospital. Rather, his objections stemmed fromhis perfectly
normal , but private interest as a hospital staff nenber that his
j ob be as renunerative as possible.”).

As this discussion shows, no single approach to determ ning
t he exi stence of speech on a public concern predom nates in the
Fifth CGrcuit. Indeed, other panels of this Court have noted the
| ack of precision inherent in such a fact-intensive and holistic
anal ysis. See Thonpson, 901 F.2d at 461 (noting that “the
definition of the term‘public concern’ is far fromclear-cut”);
Kirkland v. Northside Indep. Sch. Dist., 890 F.2d 794, 798 (5th
Cir. 1989) (“The definition of ‘matters of public concern[’] is

inprecise.”).® Ever mndful of Connick’s core principles, in

This is nost likely why sone panels have found it useful to
assenbl e the various factual scenarios that have or have not |ed
courts to find protected speech. W did so in Kirkland:

[Plrotesting the President’s policies by comenting

favorably upon an assassination attenpt against his life

is a matter of “public concern” neriting protection.

Simlarly, a public school teacher may publicly protest

the school board' s allocation of resources between

athletics and academ cs, or a school’s alleged racially
discrimnatory policy in a private conversation with the

principal, without suffering retaliatory dismssal. W

have hel d that public enployees raise matters of public

concern if they criticize the special attention paid by
the police to a wealthy neighborhood, or t he

i nplenmentation of a federally funded reading program

Mor eover, the quality of nursing care given to a group of

people, including inmates, is a matter of public concern,

as is the adequacy of a fire departnent’s |evel of
manpower . However, public enployees raise nmatters of

“private concern” if they criticize the norale problens

or transfer policies at the district attorney’'s office;

or criticize the performance of co-enployees and
supervisors; or protest an enployer’s unfavorable job
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this case, we think the best approach is to apply all three forns
of analysis in conjunction to ensure that we cone to the cl earest
constitutional understandi ng of Chavez’ s speech.

The district court identified seven instances of speech by
Chavez: (1) Novenber 9, 2001, Menorandumto |Insurance Commttee
Canmpus Representative; (2) Novenber 12, 2001, Menorandumto
| nsurance Comm ttee Canpus Representative; (3) Novenber 19, 2001,
Menmorandum to I nsurance Committee Canpus Representative; (4)
“Corrected Cafeteria Plan Conparison Chart”; (5) “Wiy AFLAC?”
Flyer; (6) Novenber 13, 2001, BISD neeting; (7) Novenber 20,
2001, BISD neeting. W review each

(1) Novenber 9, 2001, Menorandum

The nmenorandum was faxed by Chavez to insurance conmttee

eval uati on.
890 F.2d at 798 n.10 (citations omtted). This was al so our
approach i n Kennedy:
Havi ng thus canvassed our m xed speech precedent, we
discernthree reliable principles. First, the content of
the speech may relate to the public concern if it does
not involve solely personal matters or strictly a

di scussion of managenent policies that is only
interesting to the public by virtue of the manager’s
status as an arm of the governnent. If releasing the

speech to the public would inform the popul ace of nore
than the fact of an enpl oyee’ s enpl oynent grievance, the
content of the speech may be public in nature. Second,
speech need not be made to the public, but it may relate
to the public concernif it is made agai nst the backdrop
of public debate. And third, the speech cannot be nade
infurtherance of a personal enpl oyer-enpl oyee di spute if
it istorelate to the public concern
224 F.3d at 372 (citations omtted). W find such distillations
of this Crcuit’s holdings helpful in our analysis, as well.
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representatives who were, in turn, encouraged to distribute it to
ot her BI SD enpl oyees. |t concerned a “change in the group health
coverage” for BISD enployees. 1In doing so it accused “[s]one of
[the] elected board nenbers and hired adm ni strators” of
attenpting to nake a decision harnful to the enpl oyees’ interests
and even inplied that they may have m srepresented AFLAC s
services. The stated purpose of the nenorandumwas “to set the
record straight directly with the people who should have control
over the say so of enployee benefits - enployees.” It went on to
detail the benefits of AFLAC.

Under both the citizen-enpl oyee and content-form cont ext
tests, this instance of speech is easily characterized as private
and undeserving of constitutional protection. The notion that by
writing this nmenorandum Chavez was acting any differently than
“an enpl oyee enbroiled in a personal enploynent dispute” need not
be seriously debated. Gllum 3 F.3d at 121. dearly, his sole
purpose was to preserve AFLAC s business relationship with Bl SD
enpl oyees. Chavez cannot reasonably argue that he spoke
predom nantly as a citizen. See Dodds, 933 F.2d at 274.

The content of the communication is also largely private. A
view of content that |ooks at the speaker’s interest in his own
speech shows that Chavez’'s concern was predom nately private.

See Dorsett, 940 F.2d at 124 (“Dorsett’s conplaints at the tine

of the alleged harassnent reflected predomnantly his concerns
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about the assignnent of sumrer and overl oad classes to hinself
and to his friends in the departnent. These concerns are nmatters
of private, not public, interest.”) See also Markos, 364 F.3d at
571 (“Statenents nade to exonerate one’s own professional
reputation address a matter of personal concern.”) Even a purely
abstract inquiry into the community’s interest in this speech
yields results unfavorable to Chavez. Because of its
distribution to public enployees this matter could be of interest
to nmenbers of the community. See Terrell, 792 F.2d at 1362.
However, Chavez cannot reasonably contend that its contents are
“of great consequence to the public,” Branton v. Cty of Dall as,
272 F.3d 730, 740 (5th Cr. 2001), or that “the information
conveyed is of ‘relevance to the public’s evaluation of the
performance of governnental agencies.’” Coughlin v. Lee, 946
F.2d 1152, 1157 (5th Gr. 1991) (quoting Day, 768 F.2d at 700).
And, contrary to Chavez’'s assertions, the nenorandum never
accuses public officials of corruption or m sdeeds. Cf. Denton,
136 F. 3d at 1043 (“[ S] peech reporting official m sconduct,
wr ongdoi ng, or nal feasance on the part of public officials
i nvol ves matters of public concern.”).

The form and context of Chavez’' s speech are even nore
clearly private in nature. The formof this speech was private
as the nenorandum was only distributed to BlI SD enpl oyees. See

Al exander, 392 F.3d at 143 (“The form of these questions was
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clearly private, as they were not |eaked to a reporter or sent to
an elected state official.”). Furthernore, Chavez signed the
menor andum as “Regi onal Sal es Coordinator” and typed it on AFLAC
| etterhead. See Bradshaw, 207 F.3d at 817 (“The formof the
menor anda provi des further support that Bradshaw drafted the
docunents in her capacity as a public enployee rather than as a
public citizen. Each of themwas signed by Bradshaw as ‘ Hi gh
School Principal.” At |least two of the nenoranda were on
Pittsburg H gh School Letterhead.”). Finally, the speech was not
“made agai nst the backdrop of ongoing commentary and debate in
the press.” Kennedy, 224 F.3d at 373. See also Gonez, 794 F.2d
at 1021 (finding that ongoing discussions anong the “enpl oyees of
t he agenci es invol ved” does not nean sonething is “a matter of
public debate”). Thus, the context of the speech was al so
private.

The nmenorandum of Novenber 9, 2001, is therefore unprotected
speech.

(2) Novenber 12, 2001, Menorandum

Thi s menorandum si nply updates the previous one. It
informed i nsurance commttee representatives that any decision on
this issue had been postponed and worried that “enployees wll be
forced to nmake cafeteria plan decisions with little or no
notice.” For the purposes of our analysis, it does not differ

materially fromthe first nmenorandum Thus, for the reasons
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di scuss supra, it is not entitled to constitutional protection.

(3) Novenber 19, 2001, Menorandum

The Novenber 19, 2001, nenorandum does not differ materially
fromthat of Novenber 9, 2001. The only difference is that it
infornms insurance comrittee representatives that it has been
recomended to the school board that NPA beconme the TPA and this
is “definitely not . . . in the best interest of enployees.” It
t hen di scusses the advantages of AFLAC over NPA, lifting nost of
the text verbatimfromthe first nmenorandum Again, for the
reasons that nenorandum was not speech on a public concern, this
menorandum i s not either.

(4) “Corrected Cafeteria Plan Conparison Chart”

The corrected cafeteria plan conparison chart was attached
to the Novenber 9, 2001, menorandum It is a chart of unknown
origins, discussing AFLAC s services. It was originally
distributed to BI SD enpl oyees, unbeknownst to Chavez. On the
copy circul ated, Chavez penciled in corrections to the
information presented. |In nost instances he indicated that
services the chart clainmed AFLAC charged for are in fact free.
Chavez also stated explicitly on the copy: “There are no fees
associated with AFLAC s cafeteria plan services. BlISD does not
pay a fee. Enployees do not pay a fee.” The chart corrections
suffer the sanme constitutional infirmties as the

menor anda—Chavez wote and distributed the chart as an AFLAC
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sal esman, not as a citizen, and the content, form and context
(which are essentially the sane as the nenoranda) show this
docunent to be a private, constitutionally-unprotected

communi cati on

(5) “Why AFLAC?” Flyer

Chavez typed the “Wiy AFLAC?” flyer and distributed it at
nmeetings of the Board of Trustees. The one-page flyer consists
of five nunbered paragraphs. Four of the paragraphs have content
simlar to the nenoranda. They extol AFLAC s quality of service,
| ow cost, flexibility, and in-person, local contact. This
content is not a public concern for the reasons the nenoranda’s
is not. The other paragraph is not as obviously private in
nature. It reads:

According to the Texas Attorney General’s Oficeintheir

[sic] legal opinions dated May 8, 1987 and April 4, 2000,

granting an agent of record designation to an insurance

agent or agency is illegal when the val ue of the contract

is nmore than $10,000. Moreover, granting an individual

an agent of record letter for the purpose of soliciting

optional retirenent investnents or annuities is also

illegal. Approving agenda Item #24 that reads,

“Recommend approval to award RFQ#012-02 to National Pl an

Adm ni strators / I nsurance Associates of the Valley...”

would be illegal as there [sic] proposal calls for an

agent of record designation.
Assum ng for the purposes of this analysis Chavez' s statenent is
correct, we find that it alone does not elevate the flyer to the
status of speech on a public concern.

The citizen-enpl oyee test yields the sane results it did

above. Chavez is speaking as an insurance representative trying
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to win business for AFLAC-hence, the title of the title of the
flyer, “Wiy AFLAC?,” and the other four paragraphs. W dealt
wth a simlar situation in Knowton v. G eenwod | ndependent
School District. 957 F.2d 1172 (5th Cr. 1992). The speech by
school district enployees included allegations of a Fair Labor
St andards Act (FLSA) violation, being nade to work w thout pay.
See id. at 1178. W found this was insufficient to nake the
speech’s content a public concern: “The record reflects that the
wor kers’ concern was the effect of the neal programon their
enpl oynent and personal lives, rather than public interest in
FLSA violations. They did object to working w thout pay; but
equal, if not greater, concerns arose frominterference with
famly life . . . .7 1d. Simlarly, Chavez’s primary concern
was being able to sell AFLAC, not the BISD s conpliance with

| egal nmenoranda generated by the Texas AG s office. Chavez was
speaki ng as an AFLAC sal es representative, not as a citizen.

An application of the content-formcontext test does not
persuade us that the result of the citizen-enployee test is
incorrect. A content analysis that incorporates the citizen-
enpl oyee test shows that Chavez’s words were cal culated to secure
busi ness for AFLAC, not to ensure conpliance with Texas | aw.

That he found new additional reasons for why the conpany he
represented shoul d receive the business cannot transforma wholly

private interest into a public one. See Bradshaw, 207 F.3d at
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817 (“Bradshaw is not entitled to insert a few references to an
activity fund and claimthat her speech was primarily that of a
citizen rather than a disgruntled enployee.”) See also Davis v.
W Cnty. Hosp., 755 F.2d 455, 462 (5th Cir. 1985) (“[No
particul ar statenent touching upon a matter of potential public
concern nust be treated separately out of context and thereby
given first anmendnent protection.”). W acknow edge that an
abstract view of the content does show the speech to be of
interest to the public. However, we find that this is trunped by
the private formand context of the speech. See Teague, 179 F.3d
at 383. Chavez did not seek to distribute this flyer to the
press or the citizenry at |large outside of the school district.
See Dodds, 933 F.2d at 274 (“Dodds did not address her conplaints
to anyone outside the College . . . .”). Even though it is
possi bl e that nmenbers of the public could have been at the
nmeetings where the flyer was distributed, any publicization was
incidental. Nor was the speech “nmade agai nst a backdrop of
W despread debate in the . . . comunity.” Tonpkins v. Vickers,
26 F. 3d 603, 607 (5th Gr. 1994).

Thus, we find Chavez’s flyer to be predom nantly private and
not neriting constitutional protection.

(6) Novenber 13, 2001, BISD Board of Trustees Meeting

Chavez spoke about this issue during the public coments

portion of the Board of Trustees neeting on Novenber 13, 2001.
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Chavez introduced hinself as a citizen and as a taxpayer. The
general thrust of his speech is difficult to decipher. |t seens
that he was upset at the nenbers of the Board for their “extrene
politics” regarding the Cafeteria Plan, although he stated that
he really did not know what was going on. And he urged the head
of the insurance commttee to cone to a decision soon regarding
the plan. In general, it seens |ike he was trying to conplain
about the process of selecting the Cafeteria Plan adm nistrator.
For the sane reasons we did not find speech on a public
concern in the prior instances, we find this speech to be
predom nantly private. Under the citizen-enpl oyee test, Chavez
spoke primarily as an AFLAC representative—in this case, a
clearly aggrieved one. Terrell, 792 F.2d at 1363 (“Terrell was
not termnated for speaking ‘as a citizen upon matters of public
concern[,]’ Connick, 103 S. C. at 1690, or for ‘speak[ing] out
as a citizen on a matter of general concern, not tied to a
personal enploynent dispute,’” id. at 1691 n.8 (enphasis
added).”). He cannot sinply introduce hinself as a citizen in
order to transformhis conplaints about the BISD s treatnment of
AFLAC into a public concern. Any allusions to the behavior of
public officials in Chavez's speech were limted to its inpact on
AFLAC s sales. See Gllum 3 F.3d at 121 (“To be sure,
corruption in an internal affairs departnent is a matter of

public concern. GIllums focus was, however, on this issue only
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insofar as it inpacted his wish to continue his investigation.”).
The district court described Chavez’s speech as “akin to the
ranting of a disgruntled enployee attenpting to draw attention to
hi s proposal because he believes his proposal offers enpl oyees
the best option.” W agree with this characterization.

The content-formcontext test buttresses this conclusion. A
vi ew of content weighing the speaker’s personal interests |eads
to a conclusion that the content is predom nantly private.
Chavez’ s concern about the Board' s dealings was limted to his
ability to sell AFLAC s product. See Bradshaw, 207 F.3d at 817
(“Al'though partially about the fund, which may be a matter with
sone public concern, plaintiff wote the nenoranda, investigated
the fund and chasti sed Board nenbers in an effort to protect her
name and her job.”). Admttedly, though, an abstract view of
Chavez’ s speech does lead us to conclude that citizens would find
it interesting. Qutweighing this factor is the largely private
nature of the formand context. As noted supra, although his
coments coul d have been heard by nenbers of the public, Chavez
addressed the Board as the gatekeeper to his custoners, not as
el ected public servants, and any information those outside of the
Bl SD woul d have gl eaned fromhis statenents was purely
incidental. Additionally, there is no evidence of any ongoi ng
public debate on this issue.

When viewi ng the “record as a whole,” we reach the sane

26



conclusion as the district court—-Chavez' s speech at the Board
nmeeting does not qualify as speech on a public concern. Stewart
v. Parish of Jefferson, 951 F.2d 681, 683 (5th Cr. 1992).

(7) Novenber 20, 2001, BISD Board of Trustees Meeting

Chavez agai n spoke during the public comments portion of a
nmeeting of the BISD Board of Trustees. He introduced hinself as
an AFLAC representative: “Board nenbers, ny nane is D no Chavez,
| represent AFLAC. . . . I’mhere tonight to explain to you five
reasons why you should choose AFLAC.” Chavez then provided the
sane five reasons contained in the “Wiy AFLAC?” flyer discussed
supra: legality, lowcost, flexibility, service and persona
contact with |ocal representatives. The only portion of Chavez’s
speech that nerits our attention is his statenent about the
legality of selecting NPA as the Agent of Record: “Legality,
which is the nost inportant one. |'mnot an attorney, and |
don't claimto be, but according to the Texas Attorney General’s
Ofice intheir [sic] |egal opinions dated May 8th, 1987 and
April 4th, 2000, G anting an Agent of Record designation to an
i nsurance agent or agency is illegal . . . .7

For the sanme reasons the “Wy AFLAC?” flyer was not an
i nstance of public speech, neither was Chavez’s nearly identical
testinony. The citizen-enployee test is even easier as Chavez
identified hinself as “an AFLAC representative” and, again,

provi ded the reason for his speech: “why you shoul d choose
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AFLAC.” The central interest that Chavez expressly inplicates in
his speech is that of his potential BISD custoners to get the
best deal on personal insurance. This is private in orientation
and supports the contention that he was speaki ng predom nantly as
an AFLAC representative, not as a concerned citizen. The
content-formcontext test does not seriously undermne this
conclusion. The subjective content exam nation shows that
Chavez’s interest in his speech was predom nantly, if not purely,
personal. And, while we concede that sone of the information
contained in his speech, when viewed abstractly, is of public
concern, the formand context were predom nantly private, for the
reasons stated supra. W also enphasize that, at the neeting,
Chavez did not allege any corruption or nal feasance on the part
of public officials. C. Brawner v. Cty of R chardson, 855 F.2d
187, 191-92 (5th G r. 1988) (“The disclosure of m sbehavior by
public officials is a matter of public interest and therefore
deserves constitutional protection . . . .").

Thus, we conclude that Chavez has not shown that he engaged
in speech on a public concern. W agree with the district
court’s conclusions and affirmits summary judgnent with regard
to his 8§ 1983 | awsuit agai nst Sauceda and the BI SD.

2. Liability of the BI SD
We also agree with the district court’s concl usion that

Chavez did not create a fact issue as to the BISD s liability,
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even if he had shown that Sauceda violated his rights. Section
1983 allows for recovery fromthe BISD, Sauceda’s enpl oyer, if
Chavez’s alleged injuries occurred “under color of any statute,
ordi nance, regul ation, customor usage’” of the school district.
42 U.S.C. § 1983. Since Chavez does not point to an offending
statute or regul ation, he nust show that a policy or practice of
the BI SD caused his alleged injury. See Foust v. McNeill (In re
Foust), 310 F.3d 849, 861 (5th Gr. 2002). “To establish
liability for a policy or practice, a plaintiff nust prove that
(1) the local governnment or official pronulgated a policy; (2)
t he decision displayed ‘deliberate indifference’ and proved the
governnent’s cul pability; and (3) the policy decision lead to the
particular injury.” Id.

We have set forth what constitutes an “official policy”
under § 1983 for the purposes of nunicipal liability:

1. Apolicy statenent, ordi nance, regul ati on, or deci sion

that is officially adopted and pronulgated by the

muni ci pality’s | awraking officers or by an official to

whom the |awrakers have delegated policy-nmaking

authority; or

2. Apersistent, wi despread practice of city officials or

enpl oyees, which, although not authorized by officially

adopted and pronul gated policy, is so conmmon and well

settled as to constitute a customthat fairly represents

muni ci pal policy.
Bennett v. Cty of Slidell, 735 F.2d 861, 862 (5th Cr. 1984) (en
banc) (per curianm), cert. denied, 472 U S. 1016, 105 S. C. 3476,
87 L. Ed. 2d 612 (1985). Accord Johnson v. Deep E. Tex. Reg’
Narcotics Trafficking Task Force, 379 F.3d 293, 309 (5th Cr.
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2004); Cozzo v. Tangi pahoa Parish Council -President Gov't, 279
F.3d 273, 289 (5th Gr. 2002). It is clear here that Sauceda’ s
action is best characterized as a single decision, rather than as
a regul ation, policy statenent, ordinance, or w despread
practice. For an isolated decision to constitute a policy for

t he purposes of § 1983, we require a plaintiff to show that “the
deci sion was nmade by an authorized policymaker in whomfinal
authority rested regarding the action ordered.” Cozzo, 279 F.3d
at 289. See also Cty of St. Louis v. Praprotnik, 485 U S 112,
123 (1988) (“We have assuned that an unconstitutional
governnental policy could be inferred froma single decision
taken by the highest officials responsible for setting policy in
that area of the governnent’s business.”).

Natural |y, based on the facts presented in this case, Chavez
could neet his burden on the policy prong by show ng that Sauceda
was the policymaker with final authority in this matter.
Conversely, if final policymaking authority rested not with
Sauceda, but with the BI SD Board of Trustees, Chavez could
establish municipal liability if the Board officially ratified or
granted it inprimatur to Sauceda’ s decision. See Piotrowski v.
Cty of Houston, 237 F.3d 567, 578 (5th Cr. 2001).

Sauceda as Pol i cymaker
The district court found that Chavez failed to present

evi dence show ng that Sauceda held policymaking authority in this
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matter. W agree.

Qur opinion in Jett v. Dallas |Independent School District
established that the Board of Trustees of a Texas i ndependent
school district holds sole policynmaking authority for the
district. 7 F.3d 1241 (5th Cr. 1993). W stated:

[ F]i nal policymaking authority in an independent school

district . . . rests with the district’s board of

trustees. Texas Education Code § 23.01 provides that

“The public schools of an independent school district

shal |l be under the control and managenent of a board of

seven trustees.” The Education Code further provides
that “the trustees shall have the exclusive power to
manage and govern the public free schools of the
district,” id. 8 23.26(b) (enphasis added), and that “the
trustees may adopt such rules, regul ations, and by-Iaws

as they may deem proper.” |d. 8 23.26(d). Nothing in

the Texas FEducation Code purports to give the

Superint endent any pol i cymaki ng authority or the power to

make rul es or reqgulations . :

7 F.3d at 1245.% Chavez responds that the BI SD Board of Trustees
del egated to the superintendent the authority to nake unil ateral
deci sions regarding the hiring or term nation of the TPA

I ndeed, in this case, as in Jett, the Board did del egate
deci si on-nmaki ng power to the district superintendent. However,
there exists a neaningful distinction between policynmaki ng and
deci sion making. See 7 3d. at 1246 (noting that sinply because
t he superintendent “nmay have been del egated the final decision in

the cases of protested individual enployee transfers does not

“The Texas Education Code has since been anended. However,
for our purposes, these changes do not alter Jett’s concl usions
regarding the authority of superintendents under Texas | aw.
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mean that he had or had been del egated the status of policynmaker,
much |l ess final policymaker, respecting enployee transfers”).

See also Praprotnik, 485 U S. at 129-30 (“‘[I]f [city] enploynent
policy was set by the [ Mayor and Al dernmen and by the G vil
Service Comm ssion], only [those] bod[ies’] decisions would
provide a basis for [city] liability. This would be true even if
the [ Mayor and Al dernen and the Commi ssion] |eft the [appointing
authorities] discretion to hire and fire enployees and [t hey]
exercised that discretion in an unconstitutional mnmanner

[ Penbaur v. City of G ncinnati, 475 U S. 469, 483 n.12
(1986).]"). Ganting Sauceda the authority to make i ndivi dual
personnel decisions sinply does not constitute an assi gnnment of

pol i cymaki ng power.
The BI SD Board of Trustees

Alternatively, Chavez tried to show that the Bl SD Board of
Trustees, as the district’s policymaker, “intentionally deprived
[hin] of a federally protected right.” Bd. of the County Conmrs
v. Brown, 520 U. S. 397, 405 (1997). Chavez argues that the Board
in effect “adopted or approved” Sauceda’s decision and thereby
becane the constitutional violator. W agree with the district

court that this theory is wholly unsupported by the record.

Chavez is unable to show that a policy or practice of the
Bl SD caused his alleged injuries. Therefore, we affirmthe

district court’s sunmary judgnent in favor of the Bl SD.
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B. Due Process Claim

In Chavez’s first anmended conpl aint, he asserted cl ai ns
agai nst the BI SD and Sauceda for violation of his Fourteenth
Amendnent due process rights under 8 1983. The district court
grant ed Defendants’ 12(b)(6) notions to dismss for failure to
state a claim After noting that property interests are created
by state law, it ruled that no such interest existed with regards
to Chavez' s desire to be AFLAC s agent to the BISD: “Plaintiff
does not cite to any Texas cases, nor has the Court unearthed
any, in which the courts recognized a property interest in the
award of a governnent contract. To the contrary, case |aw
indicates that . . . a rejected bidder has no property right in

the award of the contract.” The district court concl uded:

Plaintiff cannot establish a property interest because
his interest in the proposal itself is sinply too
attenuated. Plaintiff was an enpl oyee of AFLAC. He was
not an independent contractor and received no direct
paynment or formal benefits fromBISD. . . . Despite the
fact that Plaintiff had previously admnistered the
i nsurance policy plans for Bl SD enpl oyees, he had no nore
than a “unil ateral expectation” that he could continue to
submt proposals and serve BI SD enpl oyees.

As we recogni zed in Bl ackburn, a plaintiff |ike Chavez nust
identify the independent source of his alleged property interest.
See 42 F.3d at 936-37 (“Property interests are not created by the
Constitution; rather, they stemfromindependent sources such as
state statutes, |ocal ordinances, existing rules, contractual
provi sions, or mutually explicit understandings.”). Like the
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plaintiff in Blackburn, Chavez has failed to cite any | egal
ruling or statute in Texas entitling himto the governnent
benefit, in this case the opportunity to present an insurance bid
to the BISD. See id. at 937 (“[Plaintiff] cites, and we have
found, no decision of any Texas court indicating that he had any
entitlement to be or remain on the on-call rotation list. Nor
does he cite . . . any Texas statute or admnistrative

regul ation, or any ordinance . . . , which mght be construed to

provi de such an entitlenent.”).

Thus, we affirmthe district court’s disn ssal of Chavez’s

due process claim
C. State Law O ai ns

The district court granted sunmary judgnment for Sauceda on
Chavez's state law clains for tortious and intentional
interference with a business relationship, malice, fraud, |ibel
and slander, and intentional infliction of enotional distress,
because of Texas Education Code 8§ 22.051's grant of professional
immunity. The statutory provision clearly grants imunity to
superintendents. See Tex. Eb. CobE 8§ 22.051. However, it only
applies to school enployees acting in the scope of their
enpl oynent. See Gonzal ez v. |son-Newsone, 68 S.W3d 2, 5 (Tex.
Ct. App. 1999). Specifically, Sauceda and ot her defendants
asserting this defense nust prove the followng: “(1) they were

pr of essi onal school enployees, (2) acting incident to or within
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the scope of their duties, (3) the conplained-of action involved
the exercise of judgnent or discretion on their part, and (4) did

not involve the discipline of a student.” [d.

Naturally, the first and fourth parts are not in dispute.
As to the second prong, it is hard to inmagine that one could
seriously argue Sauceda’s actions with regard to Chavez were not
at least incident to his duties. “Wether one is acting within
the scope of his enploynent depends upon whet her the general act
fromwhich injury arose was in furtherance of the enployer’s
busi ness and for the acconplishnent of the object for which the
enpl oyee was enpl oyed.” Chesshir v. Sharp, 19 S.W3d 502, 504
(Tex. C. App. 2000). School superintendents are required to
“manag[ e] the day-to-day operations of the district as its
adm ni strative manger.” Tex. Ebuc. Cobe § 11.201(d)(5). dearly,
Sauceda was managing the District’s operations by dealing with
the cafeteria plan. And his actions with regard to Chavez were

incident to that adm nistrative duty.

Li kewi se, Sauceda’s actions in this matter cannot reasonably
be considered mnisterial, instead of discretionary. Downing v.
Brown, 935 S.W2d 112, 114 (Tex. 1996) (“Mnisterial actions
requi re obedience to orders or the performance of a duty to which
the actor has no choice. On the other hand, if an action
i nvol ves personal deliberation, decision and judgnent, it is

discretionary.” (citations omtted)). It is virtually axiomatic
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that “[t]erm nation and contract renewal decisions and enpl oyee
evaluations are duties that require the exercise of a school
supervi sor’s judgnent and discretion.” Carey v. Al dine |ndep.

Sch. Dist., 996 F. Supp. 641, 656 (S.D. Tex. 1998).

Thus, we affirmthe district court’s grant of summary

judgnent for Sauceda on the state | aw cl ai ns.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM
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