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Shedrick Nobl e, Louisiana prisoner # 83958, appeals the
district court’s dismssal of his civil rights conplaint under 42
US C 8 1983. Noble argues that his failure to receive a tinely
notification of the Louisiana Suprenme Court’s denial of his
request for a wit of certiorari cost himthe opportunity to
bring a tinely appeal and that, because of the defendants’
refusal to provide himwith an affidavit indicating that the

notice was not received in the prison mail room any attenpt to

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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appeal at this point will be net with “great opposition,” and
requiring himto do so “would be fundanentally unfair and a
substantial injustice” under the Fourteenth Anmendnent.

Mere negligence on the part of a prison official does not

give rise to a due process claim Daniels v. Wllians, 474 U. S

327, 332-36 (1986). Furthernore, to the extent that Noble is
asserting a denial -of-access-to-the-courts claim a plaintiff

must show an actual injury. See Lews v. Casey, 518 U S. 343,

349-52 (1996). Al though Nobl e argues that the defendants’
failure to provide an affidavit attesting that they had no record
of receiving the suprene court’s notice will cause himdifficulty
in any attenpt to appeal his claim has not shown that he was
actually injured by this because he has not yet filed such an
appeal. See Lew s, 518 U. S. at 349-52. Accordingly, the
district court did not err in dismssing Noble' s claimunder 28
U S. C § 1915(e)(2)(B)(ii).

Nobl e requests that this court conpel the defendants to
provide himwth the affidavit. However, the remedy sought by
Noble is in the nature of mandamus relief, which is not avail able
to federal courts to direct state officials in the performance of

their duties and functions. See Moye v. Cerk, DeKalb County

Superior Court, 474 F.2d 1275, 1275-76 (5th Gr. 1973); 28 U S.C

§ 1361.
Nobl e al so argues that throughout his pursuit of the

affidavit, he has been net with retaliation by “this
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admnistration.” However, he does not address the magistrate
judge’s determ nation, which was adopted by the district court,
that his retaliation claimwas untinely. Because Nobl e does not
identify any error in the district court’s dism ssal of this

claimas untinely, he has abandoned it. See Hughes v. Johnson,

191 F.3d 607, 612-13 (5th Cr. 1999).
Nobl e’ s appeal is without arguable nerit and is thus

frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th Cr

1983). Accordingly, we DISM SS his appeal as frivolous. 5THCR
R 42.2. The district court’s dismssal of Noble s conplaint for
failure to state a clai mupon which relief may be granted and

this court’s dismssal constitute two “stri kes” under 28 U.S.C.

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 385-87 (5th
Cir. 1996). Noble is WARNED that if he accunul ates three
“strikes” under 28 U S.C. § 1915(g), he will not be able to
proceed IFP in any civil action or appeal filed while he is
incarcerated or detained in any facility unless he is under

i mm nent danger of serious physical injury. See 28 U S. C

§ 1915(9).

APPEAL DI SM SSED; SANCTI ON WARNI NG | SSUED.



