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PER CURI AM *

Ajury found Pl aintiff-Appellant Kenneth Lincoln Martin guilty
of (1) two counts of possession of a firearmby a convicted fel on,
(2) two counts of possession of a firearmin furtherance of a drug
trafficking crime, and (3) two counts of possession with the intent
to distribute phencyclidine. The district court issued a judgnent
of acquittal on counts two and six of the indictnent, the charges

of possession of a firearmin furtherance of a drug trafficking

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



crime. The governnent appeal s the judgnent of acquittal issued by
the district court.

W revi ew de novo a judgnent of acquittal issued by a district
court, applying the sane standard in review ng the judgnent as that

applicable in the district court. United States v. Deville, 278

F.3d 500 (5th Cr. 2002). A notion for judgnent of acquitta
shoul d only be granted when, viewing the evidence in a |ight nobst
favorable to the governnent, no reasonable fact finder could find
the evidence sufficient to support the jury's verdict. Id.

The district court ruled that the evidence in count two was
insufficient to support the finding that Mrtin possessed the
firearm in question in furtherance of a drug trafficking crine.
Wth regard to count six, the court concluded that the evidence was
insufficient to establish the crime of distribution and therefore
Martin could not have possessed the firearmin furtherance of a
drug trafficking crine.

In United States v. Ceballos-Torres, 218 F.3d 409 (5th Cr.

2000), we established a nulti-factor test for determ ning whet her
possession of a firearmis “in furtherance” of a drug trafficking
crime. These factors include (1) the type of drug activity, (2)
accessibility of the firearm (3) the type of weapon, (4) whether
the weapon is stolen, (5) the status of possession (legitimte or
illegal), (6) whether the gun is |oaded, (7) proximty to drugs or
drug profits, and (8) the tinme and circunstances under which the

gun is found. 1d. at 414-15.



In both of the counts at issue, Martin had easy access to the
firearms. They were found in close proximty to the phencyclidine.
As Martin was a convicted felon, the firearns were possessed
illegally. Al of the firearnms were | oaded at the tinme they were

seized. Enploying the factors and analysis from Cebal | os-Torres,

we conclude that the district court erred in holding that the
evidence was insufficient to support the finding that Martin was
possessing the firearns “in furtherance” of a drug-trafficking
crinme.

Additionally, the district court erred in granting the
j udgnent of acquittal on the ground that Martin was not engaged in
a “drug-trafficking crine.” According to the district court, the
evi dence di d not support the crinme of distribution; however, Martin
was charged, tried, and convicted of possession with the intent to
di stribute phencyclidine. The governnent was not required to prove
that Martin actually distributed the phencyclidine. Rather, the
governnent’s burden was to prove that Mirtin possessed the
phencyclidine with the intent to distribute it. Possession with
intent to distribute is a predicate drug trafficking offense for

purposes of 18 U.S.C. 8§ 924(c). United States v. Minoz-Fabel a, 896

F.2d 908, 911 (5th Cr. 1990). Accordingly, the judgnment of
acquittal on counts two and six is vacated, and the case is
remanded for reinstatenent of the jury's verdict and further
consi stent proceedi ngs.

VACATED and REMANDED.



