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PER CURI AM *

Karl ton Dougl as Costly-Reyes pleaded guilty to a one-count
i ndi ctment charging himw th being an alien found in the United
States after deportation follow ng an aggravated fel ony
conviction. He argues that the district court plainly erred when
it determned that a prior conviction for burglary of a
habi tation was a crinme of violence under US. S.G § 2L1.1 and

that his sentence should be reversed under United States V.

Booker, 543 U. S. 220 (2005). The plea agreenent contained a

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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wai ver - of - appeal provision in which Costly-Reyes waived his
statutory right to appeal the sentence i nposed or the manner in
which it was determined with the exception that he could appeal a
sentence i nposed above the statutory maxi num or that was an
upward departure fromthe Sentencing Guidelines as set forth in
18 U.S.C. § 3742.

The Governnent argues that Costly-Reyes’ s appeal of his
sentence nust be di sm ssed because he knowi ngly and voluntarily
wai ved his right to appeal his sentence and his challenges to his
sentence do not fall wthin the reserved exceptions to the
wai ver. Costly-Reyes has not addressed the waiver issue. A
def endant nmay waive his statutory right to appeal as part of a
valid plea agreenent if the waiver is know ng and vol untary.

United States v. Melancon, 972 F.2d 566, 567 (5th Gr. 1992);

United States v. Robinson, 187 F.3d 516, 518 & n.2 (5th Gr.

1999); Fep. R CRM P. 11(b)(1)(N).

In United States v. Cortez, 413 F.3d 502, 503 (5th Cr.),

cert. denied, 126 S. . 502 (2005), this court enforced an
appeal -wai ver provision substantively identical to the one in
Cost | y-Reyes’s pl ea agreenent. Because the record shows that
Cost | y- Reyes knowi ngly and voluntarily waived his right to appeal
any sentence that did not exceed the statutory maxi num of 20
years or was not an upward departure fromthe Cuidelines, the

wai ver provision is effective and bars Costly-Reyes from

chal l enging his sentence. This part of the appeal is dismssed.
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Cost | y- Reyes al so argues that the “felony” and “aggravated
felony” provisions of 8 U S.C. § 1326(b) are unconstitutional.
Cost |l y-Reyes’s constitutional challenge is forecl osed by

Al nrendarez-Torres v. United States, 523 U S. 224, 235 (1998). W

need not decide whether this claimis barred by Costly-Reyes’s
appeal wai ver because the issue is foreclosed. Although Costly-

Reyes contends that Al nendarez-Torres was incorrectly decided and

that a mpjority of the Suprenme Court would overrule

Al nendarez-Torres in |light of Apprendi v. New Jersey, 530 U S

466 (2000), we have repeatedly rejected such argunents on the

basis that Al nendarez-Torres remains binding. See United States

v. Garza-lopez, 410 F. 3d 268, 276 (5th Gr.), cert. denied, 126

S. . 298 (2005). This part of the judgnent is affirned.

DI SM SSED | N PART, AFFI RVED | N PART.



