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PER CURIAM:*

Alberto Morales-Garcia pleaded guilty to being found in

the United States following deportation in violation of 8 U.S.C.

§ 1326(a), (b)(1) and (b)(2).  Because Morales-Garcia had been

deported subsequent to a conviction for a drug trafficking offense,

his offense level was enhanced by sixteen levels under the then

mandatory Sentencing Guidelines.  Morales-Garcia’s argument that

the treatment of prior convictions as sentencing factors rather

than offense elements under 18 U.S.C. § 1326(b)(1), (b)(2) is
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unconstitutional is foreclosed by Almendarez-Torres v. United

States, 523 U.S. 224 (1998).

Morales-Garcia contends and the Government concedes that

the district court plainly erred in enhancing his offense level by

sixteen levels because he had not been convicted of a felony drug-

trafficking offense under U.S.S.G. § 2L1.2(b)(1)(A)(I).  Simple

possession of a controlled substance does not qualify as a drug-

trafficking offense for purposes of the enhancement.  United States

v. Caicedo-Cuero, 312 F.3d 697, 707 (5th Cir. 2002).  Because the

imposition of a sentence based on the unsupported enhancement is

plain error that affected Morales-Garcia’s substantial rights, the

sentence imposed by the district court is VACATED, and the matter

is REMANDED to the district court for resentencing.  See United

States v. Gracia-Cantu, 302 F.3d 308, 313 (5th Cir. 2002).

Morales-Garcia also argues that he should be resentenced

because the district court erred in sentencing him under a

mandatory guidelines scheme invalidated by United States v. Booker,

125 S. Ct. 738 (2005).  Given that Morales-Garcia’s sentence has

been vacated, it is not necessary to address the Booker issue.  See

United States v. Southerland, 405 F.3d 263, 270 (5th Cir. 2005).

SENTENCE VACATED and REMANDED FOR RESENTENCING.


