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PER CURI AM *

Donovan Segi snmond Hewitt appeal s the sentence inposed
followng his guilty plea conviction for illegal reentry
follow ng deportation. Hewitt was sentenced to a term of
i nprisonnment of 76 nonths, to be followed by a three-year term of
supervi sed rel ease.

Hew tt argues that he is entitled to have his sentence
vacated and to be resentenced because the CGovernnment breached its

oral plea agreenent by opposing his notion for a downward

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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departure. He contends that the prosecutor who was present at
his rearrai gnnent stated that the Governnent woul d not oppose
such a notion. The Governnent concedes that the plea agreenent
was unintentionally breached and does not oppose a remand for
resent enci ng.

Where, as here, there was no objection to the breach of the
pl ea agreenent, the issue is reviewed for plain error. United

States v. Brown, 328 F.3d 787, 790 (5th Cr. 2003). Wen

reviewing for plain error, this court will consider if there was
an error, the error was clear and obvious, and it affected a

substantial right. United States v. O ano, 507 U S. 725, 732-34

(1993). Further, because review of a plain error is permssive,
rather than mandatory, this court wll exercise its discretion to
correct the error only if it “seriously affects the fairness,
integrity, or public reputation of judicial proceedings.” 1d. at
732 (internal quotation marks, alteration, and citations
omtted).

“I'n determ ning whether the terns of the plea bargain have
been violated, [this] court nust determ ne whether the
governnent’s conduct is consistent with the parties’ reasonabl e

under standi ng of the agreenent.” United States v. Gonzales,

309 F.3d 882, 886 (5th GCr. 2002)(citation omtted). The
Gover nnment breached the plea agreenent in this case by opposing
the notion for a dowmward departure despite the initial

prosecutor’s acqui escence to defense counsel’s oral and witten
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statenents that the Governnent had agreed not to oppose the
motion. 1d. This error was both clear and obvious and the
Governnent’s failure to fulfill prom ses nade in the plea
agreenent affected the substantial rights of Hewitt and the
fairness, integrity, and public reputation of judicial

proceedi ngs. See d ano, 507 U S. at 732-34; see United States V.

&ol df aden, 959 F.2d 1324, 1327-29 (5th Gr. 1992). Hewtt’'s
sentence i s VACATED and the case is REMANDED to the district
court for resentencing.

Hewitt’'s argunent that 8 U.S.C. 8§ 1326(b) is
unconstitutional on its face and as applied in his case in |ight

of Apprendi v. New Jersey, 530 U S. 466, 489-90 (2000) is w thout

merit. Hewitt acknow edges that Al nendarez-Torres v. United
States, 523 U. S. 224 (1998) forecloses his argunent but w shes to
preserve it for further review.

Apprendi did not overrule A nendarez-Torres. See Apprendi,

530 U.S. at 489-90; United States v. Mnci a-Perez, 331 F.3d 464,

470 (5th Gr.), cert. denied, 540 U S. 935 (2003). This court

must follow the precedent set in Al nendarez-Torres “unless and

until the Suprenme Court itself determnes to overrule it.”

Manci a- Perez, 331 F.3d at 470 (internal quotation and citation

omtted). Therefore, this court is bound by A nendarez-Torres,

and this argunent nust fail. See Mancia-Perez, 331 F.3d at 470.

SENTENCE VACATED; REMANDED FOR RESENTENCI NG



