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PER CURI AM *
Jose Sal oman Arreol a- Amaya (Arreol a) appeals the sentence
i nposed following his guilty-plea conviction of illegal reentry
of a previously deported alien subsequent to an aggravated fel ony

conviction. Arreola argues, citing United States v. Booker,

125 S. . 738 (2005), that the district court erred in
sentenci ng hi m because the court believed that the federal
sentenci ng gui delines were mandatory, rather than advisory.

He al so contends that the “fel ony” and “aggravated fel ony”

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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provisions of 8 U S.C 8§ 1326(b)(1) and (b)(2) are

unconstitutional and that Al nendarez-Torres v. United States, 523

U S 224, 235 (1998), should be overrul ed.

We review for plain error. See United States v. Mares, 402

F.3d 511, 520-21 (5th Gir.), cert. denied, 126 S. Ct. 43 (2005).

Wth respect to the district court’s mandatory application of the
sentenci ng guidelines, Arreola concedes that he cannot
denonstrate that the district court would have inposed a
different sentence had it considered the guidelines to be

advi sory. Accordingly, he has not established plain error in his
sentence. See Mares, 402 F.3d at 522.

Al t hough the decision in Al nendarez-Torres has been called

into question, see Shepard v. United States, 125 S. C. 1254,
1264 (2005) (Thomas, J., concurring), the Supreme Court has not

overruled it. Accordingly, Arreola s argunent that Al nendarez-

Torres should be overruled and that 8 U.S.C. § 1326(b) be

decl ared unconstitutional is forecl osed. See United States V.

Rivera, 265 F.3d 310, 312 (5th Cr. 2001).

AFFI RVED.



