United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T November 18, 2004

Charles R. Fulbruge IlI
Clerk

No. 04-20411
Summary Cal endar

RUDOLPH FOLEY,
Pl ai ntiff-Appellant,
ver sus
LYNN N. HUGHES, U. S. District Judge;
FORTUNATO P. BENAVIDES, U.S. Circuit Judge;
JODI T. RODRIGUE, Deputy derk, U S Court
of Appeals Fifth Grcuit,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 4:04-Cv-718

Before JOLLY, H GE NBOTHAM and WENER, Circuit Judges.
PER CURI AM *

Rudol ph Fol ey, Texas prisoner #1005227, appeals the
di sm ssal as frivolous of his 42 U.S.C. §8 1983 conplaint. In his
conplaint, he alleged that District Court Judge Lynn N. Hughes
erred in failing to transfer his successive 28 U S. C. § 2254 to
this court for the purpose of obtaining permssion to file a
successive 28 U . S.C. § 2254. He averred that Judge Fortunato P.

Benavi des erred in denying his certificate of appealability

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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(COA). Lastly, Foley alleged that Rodrigue was |iable for
failing to instruct himthat he should file a notion for
aut hori zation to file a successive 28 U S.C. § 2254.

Fol ey does not argue that the district court erred in
finding that Judge Benavides was entitled to absolute imunity.
Accordingly, Foley is deened to have abandoned the claimon

appeal. Yohey v. Collins, 985 F.2d 222, 224-25 (5th CGr. 1993).

Fol ey avers that the district court erred in failing to give
hi m an opportunity to anmend his conplaint so as to state a cause
of action against Rodrigue. Foley has not alleged an arguable
constitutional claimnor has he asserted any further facts that

he coul d have alleged in an anended conpl ai nt whi ch woul d have

sustai ned an arguabl e cl ai m agai nst Rodrigue. See G aves V.
Hanpton, 1 F.3d 315, 319-20 (5th Cr. 1993). Thus, the district
court did not err in dismssing Foley’ s conplaint wthout
af fording himthe opportunity to anend his conpl ai nt.

Judge Hughes’s failure to transfer Foley’'s 28 U S.C. § 2255
petition to this court was perfornmed in the exercise of his

judicial function. Krueger v. Reiner, 66 F.3d 75, 77 (5th G

1995). Thus, the district court did not err in finding that
Judge Hughes was entitled to absolute imunity.

As Fol ey conpl ai ned of Rodrigue’ s performance of her routine
duties of notifying himto file a notion for authorization to
file a successive 28 U S.C. § 2254 petition, Rodrigue was

entitled only to qualified inmmunity fromsuit. WlIllians v. Wod,
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612 F.2d 982, 985 (5th G r. 1980). Nevertheless, Foley has not
shown reversi ble error because he cannot denonstrate prejudice as
a result of Rodrigue’s failure to advise himto file a notion for
aut horization to file a successive 28 U S. C. § 2254 petition.

Hent horn v. Swi nson, 955 F.2d 351, 354 (5th Cr. 1992). Nothing

prevented Foley fromfiling a notion for authorization to file a
successive 28 U S.C. 8§ 2254 petition. |In that notion, he could
have argued, as he does on appeal, that his second 28 U. S. C
8§ 2254 petition was based on newly di scovered evi dence.

Based on the foregoing, the judgnent of the district court
is AFFIRVED. The district court’s dism ssal of Foley s conplaint

as frivolous counts as a strike for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F. 3d 383, 387-88 (5th
Cir. 1996). Foley is WARNED that if he accunul ates three

strikes, he may not proceed in fornma pauperis in any civil action

or appeal filed while he is incarcerated or detained in any
facility unless he is under inm nent danger of serious physical
infjury. See 28 U S.C. 8§ 1915(9g).

AFFI RVED;  SANCTI ON WARNI NG | SSUED



