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Bef ore REAVLEY, JONES and GARZA, Circuit Judges.

EDI TH H JONES, Circuit Judge:”

Troy Marsaw and his rehabilitation clinics appeal from

district court’s dismssal for Jlack of subject mtter

jurisdiction of his constitutional, civil rights, and state |aw

damages cl ai ns stemm ng fromthe deni al of Medi care rei nbursenents.

For the follow ng reasons, we AFFIRM

Pursuant to 5TH QR R 47.5, the court has determned that this

opi ni on should not be published and is not precedent except under the linmted
circunstances set forth in 5THQR R 47.5.4.



This i s the second case brought by Troy Marsaw, the owner
of several Medicare providers, and his clinics (collectively
“Marsaw’) agai nst the Secretary of the United States Departnent of
Health and Human Services (“the Secretary” or “HHS’) and the
Medi care contractor, Trailblazer Health Enterprises, L.L.C
(“Trail blazer”). In Cctober 2001, Marsaw filed his first action
against Trailblazer and the Secretary. Marsaw, an African-
Anerican, alleged that Trail bl azer engaged i n raci al discrimnation
when it placed Marsaw s clinics in pre-paynent review (which forced
the clinics to engage in lengthy adm nistrative work to receive
Medi care rei nmbursenents) and then denied reinbursenents of the
submtted clainms, ultimately forcing Marsaw out of business.
Marsaw s conpl aint sought an injunction to correct the Medicare
adm ni strative process and judicial review of denied Medicare
clains. Marsaw al so al | eged causes of action for violations of his
rights under the equal protection and due process clauses of the
Fifth Amendnent of the United States Constitution; 42 U S C
8§ 1981; Title VI of the Cvil R ghts Act of 1964, 42 U S C
§ 2000d; and state | aw causes of action for tortious interference
Wi th contract or prospective business relations.

The district court found that Plaintiffs clainms “arose
under” the Medicare Act and that Marsaw s failure to exhaust
admnistrative renedies, as required by 42 U S.C. § 405(g) of the
Social Security Act, precluded judicial review of the pending
clai ns based on a | ack of subject matter jurisdiction. See Marsaw
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V. Trailblazer Health Enterprises, L.L.C, 192 F. Supp. 2d 737

(S.D. Tex. 2002). This determ nation was not appeal ed.

In this second action, filed on January 17, 2003, Marsaw
all eges that his clinics have conpleted the adm nistrative review
process and have been awar ded paynent of 98 percent of the Medicare
clains previously denied by Trail bl azer. However, Marsaw seeks an
additional $50 mllion in damges from the Secretary and
Trail blazer for initially denying the Medicare clains. Marsaw s
factual allegations and legal clainms in this second action are the
sanme as in the first action.

The district court dismssed Marsaw s second suit,
holding that (1) Marsaw s various clains arise under Medicare
because they are inextricably intertwined with a substantive claim
of admnistrative entitlenent; (2) the fact that Marsaw seeks
damages for constitutional violations beyond the reinbursenent
paynments available under Medicare does not undercut this
conclusion; and (3) 8 405(g) precluded federal question jurisdic-
ti on because Marsaw had successfully litigated his benefits clains
before the adm nistrative | aw judge.

Finally, the district court held that a civil rights suit
against the Secretary in his official capacity was barred by
sovereign imunity and, further, because the Secretary was not
bei ng sued in his individual capacity, neither Bivens nor the civil
rights statutes provided a jurisdictional predicate for the action.
The district court also held that Trailblazer, as a Medicare
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“carrier,” could not be sued under Bivens or the civil rights
statutes because it was a private insurer acting under color of
federal |aw

On appeal, Marsaw asserts federal jurisdiction over an

inpliedright of action based on Bivens v. Six Unknown Naned Agents

of Federal Bureau of Narcotics, 403 U S. 388 (1971). W review
dism ssals for lack of subject matter jurisdiction de novo, using
the sanme standards as those enpl oyed by the [ ower court. Beall v.

United States, 336 F.3d 419, 421 (5th CGr. 2003). W nust take as

true all of the conplaint's uncontroverted factual allegations.

John Corp. v. Gty of Houston, 214 F.3d 573, 576 (5th G r.2000).

Significantly, Mrsaw does not challenge the district
court’s determnation that Secretary Thonpson is entitled to
sovereign imunity. He has waived any argunent to the contrary.

Yohey v. Collins, 985 F.2d 222, 224-25 (5th Cr. 1993).

As to the defendant Trailblazer, there are several
reasons Marsaw failed to neet his burden to denonstrate federa
subject matter jurisdiction. First, there is no inplied private
right of action, pursuant to Bivens, for damages against private
entities such as Trail bl azer that engage in all eged constitutional

deprivations while acting under col or of federal |law. Correctional

Services Corp. v. Mlesko, 534 U. S 61, 122 S. C. 515 (2001).

Second, Marsaw s constitutional clains arise under the
Medi care Act (and are not collateral to it) because they are

“Inextricably intertwined” with plaintiffs’ substantive clains for
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entitl enment under Medicare. See Affiliated Professional Hone

Health Care Agency v. Shalala, 164 F.3d 282 (5th Gr. 1999). As in

Affiliated, to fully address Marsaw s cl ai mthat his constitutional
rights were violated through the inproper enforcenent of Medicare
regul ations, a court woul d necessarily have to reviewthe propriety
of thousands of Trailblazer’s Medicare clains determnations and
the decisions of its hearing officers to eval uate whet her there was
| egi ti mat e doubt about Marsaw s conpliance. Section 405(g), to the
exclusion of 28 U S.C. § 1331, is the sole avenue for judicial
review for all ‘clainf{s] arising under’ the Medicare Act. Heckler
v. Ringer, 466 U S. 602, 614-615, 104 S. C. 2013, 80 L.Ed.2d 622
(1984). A condition for jurisdiction under 8 405(g) is that the
Medi care system has nmade a determ nation adverse to the clai mant.

Wei nberger v. Salfi, 422 U S. 749, 758 n.6, 95 S. C. 2457, 2464

n.6 (1975). Because Marsaw has now recei ved precisely the Medicare
paynents he cl ains were wongfully denied, and the statute entitles
himto no other relief, his case is noot.

The constitutional nature of Marsaw s cl ai mdoes not, by

itself, alter that concl usion. Affiliated, 164 F.3d at 285. I n

Schwei ker v. Chilicky, 487 U S 412, 108 S. C. 2460 (1988), the

Suprene Court refused to extend a Bivens claimto recipients of
Social Security disability benefits who, although their benefits
had been reinstated, clainmed that defendants’ wunconstitutiona
conduct resulted in the wongful term nation of benefits, causing
injury above and beyond the anount they tenporarily lost in
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benefits alone. Following Chilicky, this court will not inply a
Bi vens renedy for an all eged constitutional violationin the deni al
of Medicare Act reinbursenents, because Congress created a
conpr ehensi ve statutory adm ni strative review nmechani sm whi ch was
intended fully to address the problens created by wongful denial
of Medi care rei nbursenents. Mreover, “the harmresulting fromthe
al | eged constitutional violation cannot be separated fromthe harm
resulting fromthe denial of the statutory right.” Chilicky, 487
U S at 428, 108 S. C. at 2470.

Third, Trailblazer qualifies for sovereign immnity
because it was acting under the direction of the federal governnent

in performng duties delegated by HHS. See Mtranga v. Travelers

Ins. Co., 563 F.2d 677 (5th Gr. 1977). Marsaw s clainms arise from
Trail blazer’s decisions to pay or deny reinbursenents. Thus,
Trail bl azer was acting within the scope of official duties and is
entitled to the sane official immunity as officers or enpl oyees of
the United States performng discretionary duties. |d. This is

not a case |i ke Rochester Methodi st Hospital v. Travel ers | nsurance

Co., 728 F.2d 1006 (8th Cr. 1984), where the internediary acted
beyond the scope of its authority; in Rochester, it was alleged and
proved that the internediary commtted a tort of fraud by
m srepresenting that the nedicare provider’s dormtory costs in
connection with a nursing education programwere not rei nbursable.
In Iight of the above, Marsaw has shown no error wth
regard to the dismssal of his supplenental state |aw clains.
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AFFI RMED.



