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Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. H- 04-CV-60

Bef ore H G3 NBOTHAM JONES and PRADO, Circuit Judges.
PER CURI AM *
Cal vin Edward Weaver, a Texas prisoner (# 820796),
seeks a certificate of appealability (“COA”) to appeal the
district court’s dismssal of his 28 U S.C. § 2254 habeas cor pus
application as successive. In the alternative, Waver noves for
aut horization to file a successive 28 U S.C. 8§ 2254 application.
This court issues a COA to an applicant only if he makes
“a substantial show ng of the denial of a constitutional right.”

28 U . S.C. 8§ 2253(c)(2); MIller-El v. Cockrell, 123 S. C. 1029,

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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1039 (2003). When a district court denies 28 U S. C. § 2254
relief on procedural grounds, the applicant nmust show that his
habeas application states a “valid clainf of the denial of a
constitutional right and that “jurists of reason would find

it debatabl e whether the district court was correct inits

procedural ruling.” Slack v. MDaniel, 529 U S. 473, 484 (2000).

In his COA application, Waver fails to address the specific
i ssue whether the district court erred in dismssing his petition
as successive and has thus wai ved the only cogni zabl e i ssue in

his appeal. See Hughes v. Johnson, 191 F.3d 607, 613 (5th G

1999); Brinkmann v. Dallas County Deputy Sheriff Abner, 813 F. 3d

744, 748 (5th Gr. 1987). Because Waver has failed to show that
jurists of reason would find it debatable whether the district
court erred in dismssing his petition as successive, his request
for a COAis DENIED. See Slack, 529 U S. at 484.

To obtain authorization to file a successive habeas corpus

application, Waver nust nake a prim facie showing that his

clains are based on either (A) “a new rule of constitutional

| aw, made retroactive to cases on collateral review by the

Suprene Court, that was previously unavailable,” or (B) a factual
predi cate that could not have been di scovered previously “through
the exercise of due diligence” and that, “if proven and viewed in
light of the evidence as a whole, would be sufficient to establish
by clear and convincing evidence that, but for constitutional
error, no reasonable factfinder woul d have found the applicant
guilty of the offense.” 28 U S.C 8§ 2244(b)(2)(A) and (B)(i),

(ii). Because Weaver has not nmade a showi ng of either, his
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alternative notion for authorization to file a successive
28 U. S.C. 8§ 2254 application is DENIED as wel .

COA DEN ED; MOTI ON FOR AUTHORI ZATI ON TO FI LE SUCCESSI VE
HABEAS APPLI CATI ON DENI ED.



