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PER CURI AM *
Appel lant M chael Carter Hough (“Hough”) <challenges the

district court’s order affirmng the bankruptcy court which held

"Pursuant to 5" QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5" QR R 47.5. 4.



that his student |oans owed to the Pennsyl vania H gher Education
Assi st ance Agency (“PHEAA’) were non-di schargeabl e under 11 U S. C
8§ 523 (a)(8). Because the bankruptcy court did not clearly err in
finding that Hough failed to show he would suffer an “undue
hardship” if his student | oans were not discharged, we AFFIRMthe
district court’s judgnent.

| .

Hough was di agnosed with bi polar disorder in 1980. Since
hi s diagnosis, he earned J.D. and Masters in Business
Adm ni stration degrees and worked in various professional fields.
Hough graduated from | aw school in 1995 and passed the Texas Bar
Examin 1996. Wile in | aw school, Hough accunul ated $72, 837. 69
in student |oans from PHEAA, sone of which were guaranteed by The
Educati on Resources Institute (“TERI”), a non-profit group that
guar antees student | oans. Hough is currently 55 years old and
single with no dependents.

I n February 2002, Hough filed for voluntary Chapter 7
bankruptcy protection. He then filed an adversarial proceeding
agai nst PHEAA and TERI seeking to have his student | oans
di scharged under the “undue hardship” exception in 11 U S. C. 8§

523 (a)(8).2? Hough argued that his bipolar disorder prevents

2Section 523 (a)(8) of the Bankruptcy Code provides in pertinent
part:

(a) A discharge under section 727, 1141, 1228 (a), or 1328
(b), of this title does not discharge an individua
debtor from any debt -



him now and in the future, from obtaining and mai ntaining the
gai nful enpl oynent necessary to repay his student | oans.
Rejecting this argunent, the bankruptcy court held that Hough
failed to satisfy his burden of proving “undue hardshi p” as

interpreted by Brunner v. New York State Hi gher Education Servs.

Corp., 831 F.2d 395 (2d Cir. 1987).% To show “undue hardship”
under the Brunner test, a debtor nust prove:

(1) that he cannot maintain, based on current
i ncone and expenses, a “mninmal” standard of
living for hinself and his dependents;

(2) that additional circunstances exi st
indicating that this state of affairs is
likely to persist for a significant portion
of the repaynent period of his student |oans;

(3) that he has made a good faith effort to repay
t he | oans.
Id. at 396.
.

The critical issue before the bankruptcy court was whet her

(8) for an education benefit overpaynent or |oan nade
i nsured, or guaranteed by a governnental unit, or made
under any program funded in whole or in part by a
governnental unit or nonprofit institution, or for an
obligation to repay funds received as an educati onal
benefit, scholarship, or stipend, unless excepting
such debt from discharge under this paragraph wll
i npose an undue hardship on the debtor and the
debtor’ s dependents.

11 U.S.C. 8 523 (a)(8) (West 2003) (Enphasis added).

5The parties stipulated before the bankruptcy court that
Brunner’s three-part test was controlling in this case.
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Hough satisfied the second prong of Brunner.* After a two and a
hal f day trial, in which Hough represented hinself pro se and
present ed evidence and expert testinony regarding both his
condi tion and future enpl oynent prospects, the court concl uded:
Debtor’s expert and ot her evidence concerning his
future enpl oynent prospects was questi onable at best.

The evidence was certainly belied by Debtor’s |audable

courtroomactivities. Debtor has |egal, evidentiary,

and organi zational skills. If he is not able to, or

not interested in, work as a |lawer, he nay be able to

use his skills in debt collection, or as a paral egal,

where the stress level would be Iess. Such a finding

al so precludes a finding by the Court of the second

prong of the Brunner test.

R 61.

On appeal to the district court, Hough challenged this
factual finding as well as other legal findings fromthe
bankruptcy court, but did not provide the district court with a
transcript of the chall enged bankruptcy proceedi ngs. The
district court concluded that, without a transcript, it could not
review the evidence to assess Hough's argunent that the
bankruptcy court made incorrect factual findings. Therefore, the
district court dism ssed Hough’s claimthat his student | oans
wer e di schar geabl e.

“I'f the appellant intends to urge on appeal that a finding
or conclusion is unsupported by the evidence or is contrary to

the evidence, the appellant nmust include in the record a

transcript of all evidence relevant to that finding or

“The parties also stipulated before the bankruptcy court that
Hough had satisfied the first prong of Brunner’s three-part test.
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conclusion.” Feb. R App. P. 10 (b)(2). In addition, we have
held that “[t]he failure of an appellant to provide a transcri pt

is a proper ground for dismssal of an appeal.” RecoverEdge L.P

v. Pentecost, 44 F.3d 1284, 1289 (5" Cir. 1995) (internal

citation omtted). Thus, the district court correctly declined
to weigh the sufficiency of the evidence without a transcript.

Appel I ant al so chal | enges a nunber of |egal concl usions by
t he bankruptcy court, such as the finding that, because Hough had
a pre-existing condition in this case, he cannot satisfy the
second prong of the Brunner test. However, if we accept as true
the factual findings of the bankruptcy court, these | egal issues
becone superfluous. Accordingly, the district court’s judgnment
must be affirned.

L1l

For the foregoing reasons, the district court’s judgnment is

AFFI RVED.

AFFI RVED.



