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CEORGE DARRELL ASHBY,
Pl ai ntiff-Appellant,
vVer sus
RI CHARD W LLI'S; JCEHASSI N CORDERO, TERESA GO NS; NFN STARK,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:02-CV-114-BG

Bef ore REAVLEY, JOLLY, and H GEd NBOTHAM GCircuit Judges.
PER CURI AM *

Ceorge Darrell Ashby, Texas prisoner # 580793, appeals the
magi strate judge’s dismssal of his 42 U S.C § 1983 conplaint as
frivolous for failure to state a claimupon which relief may be
granted. W review de novo a dismssal for failure to state a

claim See Harris v. Hegnmann, 198 F.3d 153, 156 (5th G r. 1999).

Ashby argues that the district court m sconstrued his
clains; he asserts that his clains against Dr. Richard WIllis and

Dr. Joehassin Cordero were based on their decision to performhis

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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throat surgery at the prison rather than an outside hospital.
This represents a disagreenent with a course of recommended

medi cal treatnent. “Disagreenent with nedical treatnent does not
state a claimfor Ei ghth Anendnent indifference to nedica

needs.” Norton v. Dinmazana, 122 F.3d 286, 292 (5th CGr. 1997).

Ashby’s claimagainst Dr. WIllis for failing to properly
supervi se his subordinates is also without nmerit. “[S]upervisory
officials are not liable [under § 1983] for the actions of

subordi nates on any theory of vicarious liability.” Thonpkins v.

Belt, 828 F.2d 298, 303 (5th Gr. 1987).

Ashby’ s cl ai ns agai nst defendants Goins and Stark al so fai
to state a claim Ashby has not alleged that these defendants
acted with malice in their use of a pair of tight handcuffs. W
have hel d that handcuffing a person too tightly, wthout nore,

does not state an excessive force claim See Aenn v. Cty of

Tyler, 242 F.3d 307, 314 (5th Gir. 2001).

Ashby al so asserts that, since his surgery, he has suffered
fromchronic throat infections and that he has been di agnosed
with hepatitis C. Despite Ashby’'s assertion that he presented
these clains below, we find no nention of themin his pleadings.
We decline to consider clains raised for the first tinme on

appeal. See Leverette v. lLouisville Ladder Co., 183 F.3d 339,

342 (5th Gir. 1999).
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As this appeal |acks arguable nerit, it is DI SM SSED AS

FRI VOLOUS. See Howard v. King, 707 F.2d 215, 219-20 (5th G

1983). Ashby’s notion for appointnment of counsel is DEN ED.
The district court’s dismssal and the dism ssal of Ashby’'s
appeal both count as strikes for the purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996). Ashby is warned that, if he accunmul ates three strikes
pursuant to 28 U.S.C. § 1915(g), he may not proceed |IFP in any
civil action or appeal filed while he is incarcerated or detained
inany facility unless he is under inmm nent danger of serious
physical injury. See 28 U S.C. § 1915(9g).

APPEAL DI SM SSED;, MOTI ON DENI ED; SANCTI ON WARNI NG | SSUED.



