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PER CURI AM 2

Qui ncy Levine appeals his conviction and sentence for
cocaine distribution. Levine argues that the district court
erred by refusing to allowhimto withdraw his guilty plea and
by denyi ng hi ma reducti on under the sentencing guidelines for
acceptance of responsibility. Levine clains that he pl eaded

guilty while represented by counsel who had a conflict of

. District Judge for the Southern District of Texas, sitting by
desi gnati on.

2 Pursuant to 5th Cir. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5th Gr. R 47.5.4.



Interest arising from prior representation of a codefendant.
Levi ne asserts that when he raised this conflict, the court not
only refused to grant the notion to withdrawthe plea, but also
puni shed him by w thholding the offense |evel reduction for
acceptance of responsibility.

We find no actual conflict of interest or other basis to
reverse the district court’s decision to deny Levine' s notion
towthdrawthe guilty plea. W further find that the district
court did not err in sentencing Levine. The reasons are
expl ai ned bel ow.

| . Factual and Procedural Background

A grand jury in the Northern D strict of Texas indicted
Levi ne and seven ot hers on Decenber 17, 2003, charging Levine
W th one count of conspiracy to possess a controll ed substance
wth the intent to distribute it, in violation of 21
US C 88 841(a)(1), (b)(1)(A) & 846 (count one), and one count
of ai ding and abetting the possessi on of a control |l ed substance
with the intent to distribute it, in violation of 21 U S.C. 88§
841(a)(1), (b)(1)(A, and 18 U S.C. 8 2 (count three). On
Decenber 19, 2003, attorney Ronald Couch was appointed to
represent Levine. On February 9, 2004, attorney Shaun House
entered an appearance as Levine's retained counsel, and the
court granted House's notion to substitute. On February 27,

2004, Levine pleaded guilty to count three of the indictnent,



whi ch charged possession with the intent to distribute and
ai di ng and abetting.

Oh May 7, 2004, after the presentence report issued,
Levine filed a pro se “Mdition to Excuse Retained Council.” He
argued, anong other things, that his (unnanmed) counsel had a
conflict of interest because he had previously represented a
codefendant, Kevin Shed.® 1In a later filing, Levine alleged
that his wife had actually hired another attorney, Douglas
Greene, torepresent him Levine asserted that G eenetold his
w fe that House, who shared an office wth G eene, would be
designated as Levine's attorney, because G eene had fornerly
represented Shed and the judge would likely view this as a
conflict. G eene assured Levine’'s wfe that he would
nonet hel ess continue to work on the case.

The district court held a hearing on June 2, 2004 at which
Levine, his wfe, and House testified. The court di scharged
both G eene and House, finding that G eene had been Levine's
attorney “behind the scenes” and that House had served as the

“front man.” The district court was appropriately critical of

3 Shed al so appeal ed, arguing that the district court abused its
discretion in denying his notion to withdraw his guilty plea based
in part on his counsel’s conflict of interest. This court recently
affirmed the district court’s refusal to set aside Shed’'s guilty
plea. United States v. Shed, 2005 W. 1427391, at *1 (5th G r. June
20, 2005).




both G eene and House. The court, however, carefully stated
that it had

made no determ nation whatsoever that this

defendant’s rights have been adversely
affected by the fact that M. Geene has

been involved in the defendant’s | egal

representation behind the scenes. . . . |I'm
not making any determnation that that in
any way has caused you to be adversely
af f ect ed. So don't think that this is

going to | ead necessarily to another result

such as setting aside the plea agreenent —
or the plea of guilty, because | have not

made any findings that would cause ne to
think that the plea of guilty should be set

asi de or t hat t here S anyt hi ng
i nappropri ate about the plea agreenent.*

The court again appointed attorney Couch to represent
Levine. Couch filed a notion to wthdraw Levine's guilty plea
on June 9, 2004. In a hearing on the notion held on June 10,
2004, the court denied the notion after anal yzing each of the

seven factors set out in United States v. Carr.® The court

t hen proceeded to sentencing.

Al though the initial presentence report had recommended a
three-point reduction in offense level for acceptance of
responsibility, the probation officer had subsequently
W thdrawn that recommendation, finding that Levine had

frivolously mnimzed his rolein the conspiracy. The district

United States v. Levine, No. 04-10710, Hearing Transcri pt
(“Tr.”) Vol. 2, pp. 81-82.

5 740 F. 2d 339, 343-44 (5th Gr. 1984).
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court agreed to the denial of the reduction for acceptance, but
based that decision on Levine's testinony in the June 10
hearing in support of his notion to withdraw his guilty plea.
Levi ne recei ved a 360-nonth sentence, in part reflecting career
of f ender status.

Levi ne appeals the district court’s denial of his notion
to withdraw his guilty plea and the refusal to reduce the
of fense | evel for acceptance of responsibility.

1. The Gaimof a Conflict of Interest

Levine argues that the court abused its discretion in
denying his notiontowithdrawthe guilty plea he entered while
his attorneys | abored under a conflict of interest. To prevail
on his claim Levine nmust show that his attorneys had a
conflict of I nt er est t hat adversely affected their
per f or mance. ©

Courts analyzing allegations of <conflicted counse
typically ask two questions: “(1) whether there was an actual
conflict of interest, as opposed to a nerely potential or
hypot hetical conflict, and (2) whether the actual conflict
adversely affected counsel’s representation.”” |f a conflict

does not adversely affect counsel’s performance, no “actua

6 See Cuyler v. Sullivan, 446 U S. 335, 349-50, 100 S. C. 1708,
64 L. Ed. 2d 333 (1980); United States v. Infante, 404 F.3d 376,
392 (5th Cr. 2005).

! Infante, 404 F.3d at 391 (enphasis in original).
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conflict” exists. “An ‘actual conflict’ exists when defense
counsel is conpelled to conprom se his or her duty of loyalty
or zeal ous advocacy to the accused by choosing between or
bl endi ng the divergent or conpeting interests of a forner or
current client.”® If a defendant “establishes an actual
conflict that adversely affected counsel’s perfornmance,
prejudice is presuned without any further inquiry into the
effect of the actual conflict on the outcone of the defendant’s
trial.”?®

Levine has not shown an actual conflict of interest.
Levi ne has not identified how Greene’s prior representation of
Shed adversely affected Greene’s or House's representation of
Levine. Specifically, Levine has not identified any “plausible
al ternative defense strategy that coul d have been pursued, but
was not, because of the actual conflict.”® To the contrary,
at oral argunent, counsel for Levine acknow edged that the
defense strategy Levine had followed —early and extensive
cooperation followed by a guilty plea —would have been the

sane had Levi ne retai ned conflict-free counsel fromthe out set.

8 Perillo v. Johnson, 205 F.3d 775, 781 (5th Cr. 2000), citing
Strickland v. Washi ngton, 466 U.S. 668, 692, 104 S. C. 2052, 2067,
80 L. Ed. 2d 674 (1984).

9 Perillo, 205 F.3d at 781-82.
10 | nfante, 404 F.3d at 393, citing Perillo, 205 F.3d at 807.
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Wt hout a specific show ng of an adverse effect, no actual
conflict exists. In the absence of an actual conflict, and
because the district court properly considered the Carr
factors, we reject this ground for appeal.

I11. Acceptance of Responsibility

Levine also appeals the district court’s denial of a
reduction in the offense level for tinely acceptance of
responsibility in determning the guideline sentence. W
reviewthe district court’s decision to reduce the sentence for
acceptance of responsibility “wth even nore deference than is
due under a clearly erroneous standard because the sentencing
judge is in a unique position to assess the defendant’s
acceptance of responsibility and true renorse.”!

Levine asserts, wthout argunent or support, that the
district court denied the reduction as puni shnent for bringing
his counsels’ conflict to the court’s attention. Levine's
argunent does not take into account or explain the testinony
he gave that led the district court to w thhold the adj ust nent

for acceptance of responsibility.?? Gven the level of

1 United States v. Angel es- Mendoza, 407 F.3d 742, 753 (5th Gir
2005); United States v. Solis, 299 F.3d 420, 458 (5th Gr. 2002).

12 The district court stated during the sentencing hearing:

|’ m convinced the defendant hasn’t accepted
responsibility fromthe testi nony he gave from
the wtness stand today. So |I’m denying
acceptance of responsibility, but I'’mdoing it
because of the defendant’s testinony today
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deference this court affords to a district court’s
determ nati on of whether a defendant should be credited for
accepting responsibility, we conclude that the court’s
sent enci ng deci si on provides no basis for reversal.

I V. Concl usi on

The conviction and sentence are affirned.

that he’'s denying that he's guilty after he
clearly has previously admtted that he’s

guilty.
Tr. Vol. 3, p. 50.



