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PER CURI AM *
Patrick W nbi sh appeals his sentence following his guilty
pl ea conviction for 1) aiding and abetting the possession with
the intent to distribute nethyl enedi oxynmet hanphetam ne and 2)
ai ding and abetting the unl awful possession of a firearmin

furtherance of a drug-trafficking offense. Citing Blakely v.

Washi ngton, 124 S. . 2531 (2004), and by extension, United

States v. Booker, 125 S. C. 738 (2005), Wnbish argues that his

sentence i s unconstitutional because it was based upon findings

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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that were neither admtted by Wnbish nor found by a jury beyond
a reasonabl e doubt. As Wnbish failed to raise this claimin the

district court, our reviewis for plain error. See United States

v. Mares, 402 F.3d 511, 520 (5th Gr.), cert. denied, 126 S. O

43 (2005).

W nbi sh neets the first two prongs of the plain error test
because his sentence was enhanced based on facts found by the
district court, which constitutes obvious error after Booker.
See 1d. at 521. Neverthel ess, Wnbish’s Booker claimfails at
the third step of the plain error test because he has not shown
that the error affected his substantial rights. There is no
indication in the record that the district court would have
i nposed a | ower sentence under an advisory as opposed to a
mandatory sentencing guidelines regine. See id. at 522.

W nmbi sh next asserts, also for the first tinme on appeal,
that the Governnent’s refusal to file a U S.S.G § 5KI1.1 notion
for downward departure based on Wnbi sh’s substanti al assistance
was “totally irrational and anounted to a denial of due process.”
Because W nbi sh neither shows that the Governnent bargai ned away
its discretion to file a U S.S.G 8 5KL.1 notion nor argues that
t he Governnent acted with unconstitutional notive, his dowward

departure claimis not reviewable. See Wade v. United States,

504 U. S 181, 185-87 (1992); United States v. Ubani, 967 F.2d

106, 110-11 (5th G r. 1992).

AFFI RVED.



