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Gregory Lanont Austin appeals his sentence for his guilty-
pl ea conviction of being a felon in possession of a firearm
Austin argues that the district court clearly erred in finding
that his sentence should be enhanced by three | evel s because
police officers were deened to be official victins of his
possession of the firearmunder U S. S.G 8§ 3Al.2(b). 1In
particul ar, he argues that the district court erroneously found
that Austin knew it was the police and not a burglar when he

fired the gun

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The district court did not clearly err when it applied the

t hr ee-| evel enhancenent. See United States v. Polk, 118 F. 3d

286, 297 (5th CGr. 1997). Two officers testified that all of the
officers present “yelled” to announce their presence as they were
battering Austin’s door down. Although Austin argued that he
coul d not have been expected to hear the officers’ announcenent
because a television was on in the back bedroom the district
court chose instead to credit the officers’ testinony regarding

t he | oudness of their announcenent. To do so was not clear

error. See Anderson v. City of Bessener City, NC., 470 U.S.

564, 574 (1985).

Austin also argues that the district court conmtted plain
error in enhancing his sentence based on findings not alleged in
the indictnent, proven to a jury, or proven beyond a reasonabl e

doubt in violation of Blakely v. Washington, 124 S. C. 2531

(2004). As Austin acknow edges, this issue is forecl osed by

United States v. Pineiro, 377 F.3d 464, 465-66 (5th Cr. 2004),

petition for cert. filed, (U S. July 14, 2004), in which this

court held “that Blakely does not extend to the federal

GQuidelines.” The judgnent of the district court is AFFI RVED



