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UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
V.

RI GOBERTO GRI JALVA- LOPEZ, al so know as Marcos

Vent ur a- Lopez, al so known as Jesus Quardado- Sanchez, al so
known as Mario Al berto, also known as Carl os Al berto, also
known as Jesus Gomez- Sanchez, al so known as Marcus

Vent ur a- Lopez,

Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of Texas
(4: 03-CR-264-ALL-A)

Bef ore REYNALDO G GARZA, DAVIS, and BARKSDALE, Circuit Judges.
REYNALDO G. GARZA, Circuit Judge:!?

In this appeal, we review the sentence of Defendant -
Appel l ant, Ri goberto Gijalva-Lopez, for illegal re-entry
foll owi ng deportation in violation of 8 U S.C. 88 1326(a), (b)(2)
and 6 U.S.C. 88 202(3), (4), and 557. For the follow ng reasons,

we uphol d the sentence.

'Pursuant to 5th Cir. R. 47.5, the Court has determined that this opinion should not be
published and is not precedent except under the limited circumstances set forth in 5th Cir. R.
47.5.4.
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Gijalva-Lopez argues that the district court erred in
departing upward fromthe Sentencing Quidelines range. Gijalva-
Lopez had previously been charged in state court with residential
burgl ary and aggravated ki dnapi ng, but he eventual ly pl eaded
guilty to the | esser charges of trespassing and fal se
i nprisonnment. He argues that the district court’s consideration
of the charged offenses instead of the convicted of fenses w t hout
an i ndependent investigation of the facts was in opposition to
the requirenents of U S.S.G § 4Al.3(a)(3) which allows the
district court to determ ne whether a defendant’s crim nal
hi story category substantially underrepresents his crimna
history or the likelihood that he will commt other crines.

We review the district court’s decision to depart under 18
US C 8 3742(e)(3)(B) de novo. See United States v. Phipps, 368
F.3d 505, 513 (5'" Cir. 2004); United States v. Lee, 358 F.3d
315, 326-27 (5'" Gr. 2004).

The Sentencing Cuidelines do not prohibit a district court
fromconsidering informati on other than the factors listed in §
4A1. 3(a)(2) in determ ning whether a defendant’s crimnal history
category substantially underrepresents his crimnal history or
the likelihood that he will commit other crimes. U S.S.G 8§88
1B1.1, comment (n.2), 4A1.3(a)(2). |In this case, the district
court did not consider Gijalva-Lopez’s prior arrest record

itself in deciding to depart upwards and instead relied on



information in the Presentence Report. Further, Gijal va-Lopez
failed to denonstrate that information found in the Presentence
Report and relied upon by the district court was untrue. See
United States v. Fitzgerald, 89 F.3d 218, 223 (5'" Gr. 1996).
Thus, the district court did not err in finding that Gijal va-
Lopez comm tted aggravated ki dnapi ng and residential burglary and
departing upwards fromthe Sentencing Cuidelines range.

Gijalva-Lopez al so presents several argunents for the first
time on appeal: (1) that none of the information considered by
the district court falls within the |ist of enunerated factors in
8 4A1.3(a)(2) (A -(E) and therefore should not have been
considered; (2) that his renote convictions are not serious or
simlar to the instant offense within the neaning of 8§ 4Al.2; (3)
that even if this court determ ned that sonme of the offenses were
serious or simlar offenses, the existence of one or two such
convictions did not justify an upward departure; (4) that the
m sdeneanor offenses cited by the district court did not evidence
a propensity for violence; and (5) that the extent of the upward
departure was unreasonable and the district court did not
consi der internedi ate sentencing ranges.

After a review of these issues for plain error, we find that
Gijalva-Lopez has failed to show that the district court
commtted plain error. See United States v. Vasquez, 216 F.3d

456, 459 (51" Gir. 2000).



Finally, we defer to the decision of this court in United
States v. Pineiro, No. 03-30437, 2004 W. 1543170 (5'" Cir. July

12. 2004) in finding that Gijalva-Lopez’'s sentence did not

violate the United States Constitution.

For the foregoing reasons, the sentence is AFFI RVED



