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--------------------

Before HIGGINBOTHAM, DAVIS and PRADO, Circuit Judges.

PER CURIAM:*

Eric Laquinne Brown, Mississippi prisoner # K0577, appeals

the district court’s dismissal of his 42 U.S.C. § 1983 action for

failure to state a claim.  We previously remanded this matter to

the district court for further development of Brown’s illegal

arrest claim, and a Spears hearing was held.  Brown argues that

he was arrested without probable cause or a warrant.  Although
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the district court concluded that Brown was arrested, the court

determined without explanation that nothing in the facts

indicated that the arrest was unlawful.

According to Brown, he was pulled over by a Pontotoc police

officer for driving without license plates on his vehicle. 

Although Brown explained that his license plates had been stolen

and he apparently had paperwork relating to this, his vehicle was

surrounded by four or five additional police cars and he was told

to go the police station for questioning.  One of the officers

unstrapped the holster on his gun and told Brown that he was

going to go down to the station.  Feeling threatened, Brown began

to follow the officer’s vehicle.  Two police cars pulled behind

Brown and followed him to the station.  Once at the station,

Brown was questioned regarding his whereabouts that day.  He

answered a few questions but eventually stopped answering

questions and was formally arrested for the murder of his former

girlfriend.  The arrest report states that Brown was arrested for

homicide.  Brown argues that the law enforcement officers lacked

probable cause or a warrant to arrest him on this charge.  He

contends that the law enforcement officers did not have any

evidence linking him to the crime when they arrested him.  

The defendants have not yet answered the complaint, and

Brown’s assertions must be taken as true in evaluating the

dismissal for failure to state a claim.  Morin v. Moore, 309 F.3d

316, 319 (5th Cir. 2002).  Although it is uncontested that the
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stop of Brown’s vehicle for failure to display license plates was

not unlawful, the record is devoid of evidence that there was

probable cause at that time to arrest him for homicide.  No

warrant had been issued for Brown’s arrest.  Brown has adequately

alleged both the denial of a constitutional right and state

action.  See Doe v. Rains County Ind. Sch. Dist., 66 F.3d 1402,

1406 (5th Cir. 1995).  Therefore, the district court erred in

dismissing his complaint for failure to state a claim, and we

vacate the district court’s dismissal.  We remand to the district

court for further proceedings not inconsistent with this

decision.

VACATED AND REMANDED.


