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Petitioner Louisiana Dock petitions for review of a ruling by
the Benefits Review Board (“BRB’) on a claim filed under the
Longshore and Harbor Workers’ Conpensation Act.! The BRB affirned
the decision of an Adm nistrative Law Judge (ALJ) that Louisiana

Dock was |iable for the conpensati on benefits and nedi cal expenses

"Pursuant to 5TH CR. R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.

133 U.S.C. 8 901 et seq.



of one of its fornmer enployees, Cifton A Pertuit. Louisiana Dock
contends that the ALJ's decision is not supported by substanti al
evidence and that the ALJ erred in finding Louisiana Dock to be
Pertuit’s |l ast responsible enployer. W disagree and AFFI RM

I

The case revolves around the clains of Cifton A Pertuit, a
crane operator, outside machinist, and propeller repairmn who
began wor ki ng for Louisiana Dock in 1977. 1n 1989, he injured his
back while lifting a propeller cone to center a wheel. He
underwent surgery to repair a herniated disc and returned to work
in 1990 with nedical restrictions that limted the work he could
perform Nonet hel ess, he occasionally experienced problens with
hi s back, and he was under the care of Dr. G egg Bendrick. The
record indicates, noreover, that beginning in January 2000, his
condi ti on began to worsen.

On May 15, 2000, Louisiana Dock sold its facility to
Respondent Nati onal Mintenance and Repair. Pertuit remained with
the shipyard as an enpl oyee of National Maintenance, with simlar
duti es and work assignnents. Just under two nonths after the sale,
Pertuit obtained a letter from Dr. Bendrick stating that Pertuit
was unfit for work because of his deteriorating back. Shortly
thereafter, Pertuit filed a claimfor conpensation. Louisiana Dock
and National Mintenance each contended that the other was
responsi ble. Pertuit brought an action agai nst both parties. The
ALJ found that Pertuit’s disabling back condition had resulted from
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the natural progression of the injury he suffered in 1989 and
concluded that Pertuit’'s work at National Mintenance had not
aggravated his condition. Accordingly, the ALJ concluded that
Loui si ana Dock was responsible for his conpensation and nedi cal
benefits. On appeal, the Benefits Review Board affirnmed the ALJ' s
deci si on.
I

The scope of our review of BRB decisions is narrow. “W\e
review a decision of the Benefit Review Board under the sane
standard as it reviews the decision of the ALJ: Whether the
deci sion is supported by substantial evidence and is in accordance
with the [aw "? W “may not substitute our judgnent for that of
the ALJ, nor reweigh or reappraise the evidence, but may only
det er mi ne whet her evi dence exists to support the ALJ's findings.”?3
Moreover, “the ALJ's decision need not constitute the sole

i nference that can be drawn fromthe facts.”*

2Enpire United Stevedores v. Gatlin, 936 F.2d 819, 822 (5th
Cr. 1991) (quoting Odom Constr. Co. v. United States Dept. of
Labor, 622 F.2d 110, 115 (5th Cr. 1980), cert. denied, 450 U S
966 (1981)).

3New Thoughts Finishing Co. v. Chilton, 118 F.3d 1028, 1030-31
(5th Gr. 1997).

‘Avondal e I ndustries . Di rector, Ofice of Wor ker s’
Conpensation Prograns, U S. Dept. of Labor, 977 F.2d 186, 189 (5th
Cr. 1992).
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Loui si ana Dock’s primary contention is that the ALJ’s finding
that Pertuit’s condition is the natural progression of his 1989
injury is not supported by substantial evidence. After review ng
the ALJ's opinion and the evidence upon which it is based, we
cannot agree. The ALJ carefully reviewed the testinony of Pertuit
and his treating physician, Dr. Bendrick, as well as the testinony
of fered by Dr. Appel baum a physician who exam ned Pertuit in 2001.
In particular, Pertuit testified that he did not aggravate his back
condition during the course of his enploynent with Nationa
Mai nt enance and that he suffered no new accident there. He also
indicated that the disconfort his back injury caused him did not
increase during his tine with National Maintenance. Dr. Bendrick
i ndicated that Pertuit’s back condition deteriorated significantly
in March 2000 and posited that his disability was the result of the
natural progression of his original back injury. Dr. Appel baum
testified that Pertuit denied suffering any additional trauma or
accident during his work with National Mintenance. Gven this
record, the ALJ's conclusion that Pertuit’s disability resulted
from the natural progression of his original back injury 1is
supported by substantial evidence.

We recognize, as did the ALJ and the BRB, that there is
evidence in the record that could support Louisiana Dock’s claim
that Pertuit aggravated his injury while working at National
Mai nt enance. The ALJ specifically considered this evidence,
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evaluated the testinony and nedical opinions, assessed the
credibility of the testifying witnesses, and concl uded that Pertuit
did not aggravate his injury at National Maintenance. As noted, we
“may not substitute our judgnent for that of the ALJ, nor reweigh
or reappraise the evidence, but may only determ ne whet her evi dence
exists to support the ALJ's findings.”® The ALJ's findings are not
irrational and are supported by substantial evidence.

Loui si ana Dock next argues that the ALJ nade an error of |aw
by findi ng Loui si ana Dock to be the | ast responsi bl e enpl oyer after
concluding that Pertuit aggravated his condition at National
Mai nt enance. Loui si ana Dock’s argunent is unpersuasive for the
sinple reason that the ALJ did not find that Pertuit’s back
condition was aggravated during his enploynent with National
Mai nt enance. As noted, there was evidence presented that could
have supported such a finding, but the ALJ rejected this evidence
and concluded that Pertuit did not aggravate his injury, suffer a
new i ncident, or sustain a new injury while working for Nationa
Mai nt enance.

|V

Because there was sufficient evidence supporting the ALJ s

finding, we AFFIRM the judgnent of the Benefits Revi ew Board.

AFFI RVED.

SNew Thoughts Finishing Co., 118 F.3d at 1030-31.
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