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PER CURI AM *

By granting a period for voluntary departure, the Famly Unity
Program Pub. L. No. 101-649, § 301, 104 Stat. 5029 (1991) (FUP),
permts qualified aliens to remain in the United States and work
whil e awai ti ng adjustnent to | awful permanent resident status. At
issue is whether voluntary departure status and other benefits
under the FUP constitute an “adm ssion in any status”, naking
petitioner eligible for cancellation of renoval under 8 U S.C. 8§

1229b(a)(2) (requiring, for cancellation of renoval eligibility,

Pursuant to 5THCQR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



continuous residence in United States for seven years after having
been admtted in any status). FUP s voluntary departure is not an
“adm ssion”; the petition for review is DEN ED.

| .

Bl anca Esthela Diaz de Diaz, a citizen of Mexico, entered the
United States illegally in 1986. She was granted voluntary
departure under the Famly Fairness Program in 1990, after her
husband becane a legal United States resident; in 1991, that
program becane the FUP. Diaz’ voluntary departure under FUP was
extended in 1991. On 16 June 1993, Diaz was granted pernmanent
resi dence status.

On 17 March 2000, the INS issued Diaz a notice to appear,
advising she was subject to renoval under 8 U S C 88§
1182(a)(6)(A) (i) and (E)(i) as an alien present in the United
States without being admtted or paroled and as an alien who
knowi ngly aided another alien to attenpt illegal entry into the
United States. The INS later alternatively charged D az under 8
US C 8§ 1227(a)(1)(E) as an alien who, within five years of entry,
know ngly aided another alien to attenpt such illegal entry.

Diaz filed an application for cancell ation of renoval under 8
US C 8 1229b(a). During renoval hearings before the i nmgration
judge (1J), Diaz admtted to hel ping snuggle her sister into the

United States from Mexico and conceded deportability under 8§



1227(a) (1) (E). The Governnment wthdrew its charge under §
1182(a)(6) (A (i).

After the 1J determined Diaz was renovable under 8§
1227(a)(1)(E) (alien aiding snuggling of another alien is
renovable), Diaz requested cancellation of renoval. The 1J
concluded Diaz had not accunulated seven years of continuous
residence after being admtted in any status, as required under 8§
1227(a)(2) for such cancellation, because: Diaz’ FUP voluntary
departure status was not an “adm ssion”; therefore, the seven-year
period did not begin to run until she becane a permanent resident
on 16 June 1993; and the period of continuous residence ended on
the date of her notice to appear, 17 March 2000, approxinmately
three nonths short of the requisite seven years, pursuant to 8
US C 8 1229b(d) (1) (period of continuous physical presence ends
when alien served with notice to appear); see al so Gonzal ez-Torres
v. INS, 213 F.3d 899, 902-03 (5th Cr. 2000).

Diaz appealed the [J's order to the Board of Inmgration
Appeals (BIA). On the sane grounds as relied upon by the 1J, it
di sm ssed her appeal and ordered her renoval.

1.

Cenerally, we reviewonly the decision of the BIA not the |J.
See Carbajal -Gonzalez v. INS, 78 F.3d 194, 197 (5th Cr. 1996).
Al t hough the BIA' s conclusions of |law are reviewed de novo, its

interpretations of anbiguous provisions of the Inmmgration and



Nat uralization Act (INA), 8 US.C. 8 1101 et seq., are owed the
usual Chevron deference. Ruiz-Ronero v. Reno, 205 F.3d 837, 838
(5th Gr. 2000) (citing Chevron U S. A, Inc. v. Natural Resources
Def ense Council, Inc., 467 U.S. 837 (1984)). The BIA s findings of
fact are “conclusive unless any reasonabl e adjudicator would be
conpelled to conclude to the contrary”. 8 U S. C. 8§ 1252(b)(4)(B)

Diaz contends she is eligible for cancellation of renoval
because she is a |l awful permanent resident neeting the requirenents
under 8 1229b(a):

(1) has been an alien lawfully admtted for
per manent resi dence for not |ess than 5 years,

(2) has resided in the United States
continuously for 7 years after having been
admtted in any status, and

(3) has not been convicted of any aggravated
f el ony.

8 US. C 8 1229b(a)(1)-(3) (enphasis added). Having been admtted
on 16 June 1993, Diaz has been lawfully admtted for permanent
residence status for nore than five years. And, notw thstandi ng
her charge for snmuggling her sister intothe United States, she has
not been convicted of any aggravated felony. Therefore, at issue
is whether she has “resided in the United States continuously for
7 years after having been admtted in any status”. | d. D az
contends she neets this requirenent, claimng that, for purposes of
8§ 1229b(a)(2), the grant of FUP benefits in 1990 constituted an

“adm ssion in any status”.



The FUP acknow edges spouses and children of |egalized aliens
as present in the United States and permts them being granted
“voluntary departure” status. Inmmgration Act of 1990 (I MVACT),
Pub. L. No. 101-649, § 301(a)(1l), 104 Stat. 5029; 8 C.F.R §
236.15. |If granted FUP voluntary departure, an alien may receive
wor k authorization, 8 301(a)(2); 8 C.F.R 8§ 236.15(d), and rmay
apply for advanced authorization to travel, 8 CF. R 8§ 236.16.
This travel authorization includes a provisionthat, uponreturnto
the United States, the alien “shall be inspected and admtted in
the same immgration status as the alien had at the tine of
departure, and shall be provided the renainder of the voluntary
departure period previously granted under the Famly Unity
Prograni. 1d. (enphasis added).

According to Diaz, it is axiomatic that, if a returning alien
will be admtted in the sane status as at departure, then that
alien has already been “admtted in any status”; further, because
the regulations provide that aliens are authorized to travel
“Incident to status”, one such status can be FUP voluntary
departure. 8 C.F.R 8§ 274a.12(a)(13) & (14). D az contends her
period of FUP voluntary departure should therefore qualify as an
“adm ssion in any status” and fulfill the balance of the seven
years residence in the United States required by 8 1229b(a)(2).

The Governnent responds that, in the immgration context,

“adm ssion” is a term of art wth specific neaning and



requi renents. “The ternms ‘adm ssion’ and ‘admtted nean, wth
respect to an alien, the lawful entry of the alien into the United
States after inspection and authorization by an inmmgration
officer.” 8 US. C 8§ 1101(a)(13). According to the Governnent,
because the FUP does not provide for an “adm ssion” of an alien
into the United States, the BIA was correct to conclude the tine
Diaz spent in the United States under FUP voluntary departure did
not count toward that required for cancellation of renoval.

The FUP permts qualified aliens to remain in the United
States and work while awaiting adjustnent to |awful permanent
resident status; an alien granted FUP benefits is effectively
grant ed an extended vol untary departure. See Hernandez v. Reno, 91
F.3d 776, 778 (5th Cr. 1996); 8 C F.R 236.15(a) (“[v]oluntary
departure under this section inplenents the provisions of section
301 of IMVACT ... and authority to grant voluntary departure under
the famly unity program derives solely fromthat section”). On
the other hand, as refl ected above, a voluntary departure is not an
adm ssion under the definitionin 8 U S C § 1101(a)(13).

Diaz clainms that, after approval of FUP benefits, an alien has
effectively been inspected and admtted, if only on a tenporary
basis. She provides, however, no evidence or legal authority to
support this claim Moreover, voluntary departure (or tenporary
stay of renoval) is not equivalent to adm ssion for tenporary

resi dence.



The Bl A stated: “W do not consider a period during which an
alien is to ‘depart’, even if that period is protracted, to be an
‘adm ssion’ to the United States”. W agree. D az, as an alien
gi ven vol untary departure, could not sinultaneously be admtted in
any status; in the immgration context, voluntary departure and
adm ssion are nutually exclusive. This is confirmed by the FUP
(f) CONSTRUCTION. — Nothing in this section
shal | be construed as authorizing an alien to
apply for admssion to, or to be admtted to,
the United States in order to obtain benefits
under this section.

Section 301(f) of | MMACT, Pub. L. 101-649, 104 Stat. 4978.

Diaz contends this section is confusing at best, but that it
most likely prohibits either permtting an alien to enter the
country nerely to obtain FUP benefits or granting adm ssion to an
alien nerely so she may obtain FUP benefits. Diaz’ first possible
interpretation is redundant, see § 301(a) (defining eligible alien
as immgrant who resided in United States before 5 May 1988); and
it continues to ignore that “adm ssion” in the imm gration context
isatermof art. Her second interpretation also fails, given that
it is FUP voluntary departure status, not adm ssion, that permts
recei pt of FUP benefits.

Al t hough Diaz was permtted to work under FUP, she admts she
remai ned technically deportable as an alien who entered the United

States illegally. Notw thstanding FUP s barring her renoval during

the voluntary departure period beginning in 1990, it did not change



her illegal presence in the United States. That did not change
until she adjusted her status through adm ssion on 16 June 1993 as
a | awful permanent resident.

G ven our deferential standard of review, we hold the BIA
deci ded correctly that a grant of FUP benefits, including voluntary
departure, does not constitute an “adm ssion in any status”.
Therefore, Diaz fails to denonstrate she resided in the United
States for seven continuous years followng adm ssion in any
status, as required for cancellation of renoval eligibility. See
8§ 1229b(a)(2).

L1,
For the foregoing reasons, the petition is

DENI ED.



