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PER CURI AM ~
Plaintiff-Appellant Etta Taplin appeals the district court’s

grant of summary judgnent to Defendants Fred Johnson, in his

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR R
47.5. 4.



of ficial capacity as Sheriff of Pike County, M ssissippi, and Annie
Johnson on Taplin's Title VII sexual harassnent claim For the
follow ng reasons, we affirm

| . BACKGROUND
A Fact s

In 1995, Fred Johnson was elected sheriff of Pike County,
M ssissippi. Mssissippi |lawgrants sheriffs, such as Johnson, the
power to appoint and to renove all deputy sheriffs. |n accordance
wth this power, Sheriff Johnson, allegedly with the help of his
w fe, Annie Johnson, picked Etta Taplin to work as secretary and
payroll officer in his office. Taplin began work in January 1996
and worked in the Sheriff’s office until her resignation in June
2000.

Over the years, Sheriff Johnson increased Taplin's work
responsibilities. By the tine of her resignation, Taplin was
acting as grant coordinator, office adm nistrator, fiscal officer,
and public relations liaison for the Sheriff’'s office. Taplin
wor ked closely with Sheriff Johnson in performng these duties.

In her role as office admnistrator, Taplin handled the
departnent’s personnel files, sat on the departnent’s grievance
commttee, and scheduled training for officers and ot her enpl oyees
in the departnment. Taplin clains that she was the “top person” in
charge of office operations.

Taplin al so had a nunber of responsibilities regarding fiscal



matters. She helped the Sheriff prepare his yearly budget,
including determning the appropriate salaries and raises for
menbers of the Sheriff’'s staff. In addition, Taplin often
acconpani ed Sheriff Johnson to neetings of the Pi ke County Board of
Supervi sors and made comments to the Board concerning the office
budget . These statenents sonetines appeared in the |ocal
newspaper. Besides working on the budget for the Sheriff’'s office,
Taplin worked with the jail admnistrator to prepare a prelimnary
budget for the jail, which they submtted to Sheriff Johnson.
Furthernore, Taplin handled the payroll for the Sheriff’s office
and reviewed the jail’s payroll.

Taplin was also in charge of public relations for the
Sheriff’'s office. Wth the assistance of the Sheriff Johnson and
his chief deputy, Taplin scheduled drug education sem nars for
school s, organized fingerprinting sessions for businesses and
school s, recorded radio commercials, issued press releases, and
coor di nat ed nei ghbor hood wat ch neeti ngs.

Thr oughout her tenure, Taplin had a strained relationshipwth
Sheriff Johnson’s wife. According to Taplin, M. Johnson believed
that Taplin was having an affair wth her husband. At soci a
functions, Ms. Johnson gave Taplin the cold shoul der, sonetines not
speaking to her at all. Furthernore, between July 1996 and June
2000, Ms. Johnson was allegedly rude to Taplin on the tel ephone on
at |east four occasions. On Septenber 29, 1997, M. Johnson
confronted Taplin at the |l|ocal courthouse. During this
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confrontation, Ms. Johnson yelled and cursed at Taplin, called her
nanmes, and repeatedly poked her in the chest with her finger.
Taplin also clains that Ms. Johnson secretly nmet wth sone of the
enpl oyees in the Sheriff's office in an effort to have Taplin’s
enpl oynent term nat ed.

Taplin repeatedly discussed M. Johnson’s behavior wth
Sheriff Johnson, but, according to Taplin, Sheriff Johnson did not
take any action. In June 2000, Taplin resigned, allegedly because
of ongoi ng harassnent fromMs. Johnson, and because Sheriff Johnson
failed to take steps to prevent his wife from further harassing
her.

B. Procedural Hi story

In June 2000, Taplin filed a charge of sexual harassnment with
t he Equal Enpl oynent Qpportunity Comm ssion (“EEOCC’). She received
aright-to-sue letter fromthe EECC in March 2002. The foll ow ng
month, Taplin filed suit against Pike County, Sheriff Johnson in
his individual and official capacities, and Ms. Johnson. Taplin’s
conpl aint all eges that she was harassed on the basis of her sex, in
violation of Title VII of the Gvil R ghts Act of 1964, 42 U S . C
§ 2000e-2(a)(1) (2000). According to the conplaint, Taplin was
constructively discharged as a result of the hostile work
envi ronnent created by Ms. Johnson’s harassnent. |In addition, the
conplaint alleges that M. Johnson tortioiusly interfered with

Taplin’ s enploynment relationship with the County, in violation of



M ssi ssippi | aw.

Def endants Sheriff Johnson, in his official capacity, and Ms.
Johnson filed a notion for sunmary judgnment on both clains.! The
district court granted their notion as to Taplin's Title VIl claim
after finding that Taplin was a nenber of Sheriff Johnson’s
“personal staff” and, thus, not an “enployee” protected by Title
VII. The court, however, denied Defendants’ notion as to Taplin's
state-law claim for tortious interference wth an enploynent
relationship. Once Taplin's federal claimwas di sm ssed, however,
the district court declined to exercise supplenental jurisdiction
over Taplin's state-law claim and, consequently, dism ssed the
claimw thout prejudice. Before this court, Taplin appeals only
the district court’s grant of summary judgnent to Defendants on her
Title VII claim

. STANDARD OF REVI EW
W revi ew de novo a district court’s decision to grant summary

j udgnent . Mont gonery v. Brookshire, 34 F.3d 291, 294 (5th Gr.

1994) . Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there is no genui ne
i ssue as to any material fact and that the noving party is entitled

to a judgnent as a matter of law” FED. R CQv. P. 56(c). I n

. By agreenent of the parties, Defendants Pi ke County and
Sheriff Johnson, in his individual capacity, were voluntarily
di sm ssed fromthe suit.



deci ding whether summary judgnent is appropriate, we view the
evidence in the [ight nost favorable to the non-novant. Teneyuca

v. Bexar County, 767 F.2d 148, 150 (5th G r. 1985).

L1l ANALYSI S

Sheriff Johnson and Ms. Johnson cl ai mthat Taplin was a nenber
of Sheriff Johnson’s “personal staff” and, therefore, that she may
not bring suit against themunder Title VII. Title VIl excludes
fromits protection “any person elected to public office in any
State or political subdivision of any State by the qualified voters
thereof, or any person chosen by such officer to be on such
officer’'s personal staff.” 42 U. S.C. § 2000e(f) (2000) (defining
“enpl oyee” for purposes of Title VII). The district court agreed
wth Defendants that Taplin was a nenber of Sheriff Johnson’s
personal staff and granted summary judgnent to Defendants on this
ground. On appeal, Taplin argues that the district court erred,
because she was not, in fact, a nenber of Sheriff Johnson’s
personal staff at the tinme of her resignation.

| n Teneyuca, we summari zed a non-exhaustive |ist of factors to
consi der in deciding whether an individual qualifies as a nenber of
an elected official’s personal staff:

(1) whether the elected official has plenary powers of

appoi ntnment and renoval, (2) whether the person in the

position at issue is personally accountable to only that

el ected official, (3) whether the person in the position

at issue represents the elected official in the eyes of

the public, (4) whether the elected official exercises a

consi der abl e anount of control over the position, (5) the
| evel of the position wthin the organization’s chain of



command, and (6) the actual intimcy of the working
relati onshi p between the elected official and the person
filling the position.
767 F.2d at 151. As we noted in Teneyuca, |egislative history of
t he personal staff exception indicates that the exception should be
“narrowmy construed” so as to only apply to an elected official’s
“first line advisers.” Id. at 152 (citations and internal
quotation marks omtted).
Taplin correctly notes that we have cautioned that “the highly

factual nature of the inquiry necessary to the determ nation of the

‘personal staff’ exception does not lenditself well to disposition

by summary judgnent.” |1d. at 152. This does not nean that sunmary
judgnent is never appropriate, however. | ndeed, we affirned a
grant of summary judgnent to the defendants in Teneyuca. ld. at

153. After carefully reviewing the record, we find that no genui ne
issue of material fact exists regarding any of the six Teneyuca
factors in this case; thus, we conclude that the district court did
not err by granting summary judgnent to Def endants.

Taplin concedes that there are no genui ne issues of materi al
fact regarding the first three Teneyuca factors. First, under
M ssi ssippi | aw, Sheriff Johnson had pl enary powers of appoi nt nent
and renoval with respect to all deputy sheriffs, including Taplin.
Mss. CooeE ANN. 8 19-25-19 (2003). Second, even though Taplin was
al so accountable to the chief deputy, Taplin was ultimtely
accountable to Sheriff Johnson, so the second Teneyuca factor has

been satisfied here as well. See Montgonery, 34 F.3d at 295-96 &

7



n.2 (holding that the this factor was satisfied even though
plaintiff was personally accountable to several internediate
supervisors in addition to the sheriff).2 Third, Taplin, as the de
facto public relations |iaison, often represented Sheriff Johnson
inthe eyes of the public. Thus, the first three factors all point
in the direction of Taplin's having been a nenber of Sheriff
Johnson’ s personal staff.

Taplin neverthel ess contends that genuine issues of materi al
fact exist as to the remaining three factors, which shoul d precl ude
summary judgnent in this case. First, she clains that Sheriff
Johnson did not exercise nuch day-to-day control over her
activities; instead, the Sheriff was concerned mainly with her
fini shed work product. Second, Taplin argues that she was not next
in command in the office, since the chief deputy was above her in
the command structure. Third, Taplin clains that she did not share
a nore intimate working relationship with Sheriff Johnson than any
ot her staff nenber shared wth him The evidence provided by
Taplin, however, does not support these assertions.

The fourth factor, whether the elected official exercises a
consi derabl e anount of control over the position, requires us to
consi der whether Sheriff Johnson actually exercised control over

Taplin' s day-to-day activities. Montgonery, 34 F.3d at 296 & n. 3.

2 In Montgonery, the plaintiff brought suit under the Age
Discrimnation in Enploynent Act, rather than Title VII. The
personal staff exceptions of the two statutes, however, are
identical. Montgonery, 34 F.3d at 294.
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I n her deposition, Taplin conceded that she and the Sheriff “worked
very closely together.” Taplin characterized Sheriff Johnson as
her “boss” and said that Sheriff Johnson decided what her duties
and job tasks were. Taplin further explained that she worked with
Sheriff Johnson in all aspects of her job: She consulted wth the
Sheriff regarding grants for the office, office training, the
budget for both the Sheriff’'s office and the jail, and public
relations. For exanple, in her public relations capacity, Taplin
said that she “tried to coordinate everything with the sheriff and
the chief deputy.” From Taplin’s deposition, it is clear that
Sheriff Johnson exercised a considerable anmount of control over
Taplin' s day-to-day activities. Thus, the fourth factor weighs in
favor of finding that Taplin was a nenber of Sheriff Johnson's
personal staff.

The fifth factor concerns Taplin's rank within the office’s
command structure. W have explained that “[t] he ‘personal staff’
exception becones |less applicable the Ilower the particular

enpl oyee’ s position.” Mntgonery, 34 F.3d at 296. The question

here i s whet her Taplin could be consi dered one of Sheriff Johnson’s
“first line advisors.” 1d. (internal quotation marks omtted).
The evidence in the summary judgnent record denonstrates that
Taplin was one of Sheriff Johnson’s first |ine advisors. She
worked directly with Sheriff Johnson on many i nportant tasks, such
as the budget for the Sheriff’s office and public relations for the
office. Furthernore, in her deposition, Taplin concedes that she
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was the “top person” regarding office operations. Although Taplin
was not next inline to the Sheriff in the office (since the chief
deputy was technically above Taplin) this is not determ native. 1In

Gunaca v. Texas, we said that where three |evels of supervisors

separated the investigator fromthe district attorney, this factor
suggested that the investigator was not a nenber of the district
attorney’s personal staff. 65 F.3d 467, 472-73 (5th Cr. 1995).3
Here, though, Taplin was only one step renoved fromthe Sheriff in
the command structure, and she often reported directly to the
Sheriff. Therefore, we find that Taplin's position in the
Sheriff’s office is consistent wwth the district court’s concl usi on
that she was a nenber of his personal staff.

The sixth factor | ooks at the actual intinmacy of the working

relati onship between Sheriff Johnson and Taplin. Mntgonery, 34

F.3d at 296. In the past, we have considered such things as
whet her the plaintiff and the elected official consulted with one
anot her regarding their work and whether they had a cl ose working
relationship. Id. at 296-97 & n.b. In her deposition, Taplin
admts that she and Sheriff Johnson often consulted one anot her on
various matters and that they “worked very closely together.”
Consequently, Sheriff Johnson and Taplin’s working relationship

appears to have been fairly intinmate.

3 Neverthel ess, this did not prevent us from concl udi ng
that the investigator was a nenber of the district attorney’s
personal staff, and, therefore, not covered by Title VII.
Qunaca, 65 F.3d at 472-73.
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Thus, we find that all six Teneyuca factors point towards
Taplin’ s having been a nenber of Sheriff Johnson’s personal staff.
Nonet hel ess, Taplin argues that she should not be considered a
menber of Sheriff’s Johnson’s personal staff because, if she falls
wthin this exception to Title VII, then everyone else in the
Sheriff's office would as well. Taplin enphasizes that our cases
caution agai nst applying the personal staff exception to everyone
in a large office because “[g]iving the personal staff exception
such a breadth is inconsistent wwth the congressional intent that

the exception be narrowy construed.” Mntgonery, 34 F.3d at 297.

Taplin’ s argunent, however, is unpersuasive. There is no evidence
that others in the office had such a high level of responsibility
wth regard to so many inportant areas, or that others worked as
closely with the Sheriff as Taplin did. To the contrary, Taplin’s
position in the Sheriff’s office appears to have been uni que. CQur
finding that Taplin was on Sheriff Johnson’s personal staff says
not hi ng about whether others in the office woul d be on his personal
staff as well.

For these reasons, we find that the sunmary judgnent evi dence
does not raise a genuine issue of material fact as to whether
Taplin was a nenber of Sheriff Johnson’s personal staff. Because
Taplin qualifies as a nenber of the Sheriff’s personal staff, she
is not an “enpl oyee” for purposes of Title VII. Thus, the district

court did not err in granting summary judgnent to Defendants on
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Taplin's Title VII claim?
| V. CONCLUSI ON
Accordingly, the district court’s grant of summary judgnent to

Def endants Sheriff Johnson and Ms. Johnson i s AFFI RVED

4 Because we affirmthe district court’s decision on this
ground, we need not reach Defendants’ other argunents in support
of their notion for sunmary judgnent.
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