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Petitioner Ernad Beganovic, his wfe Safeta, and his son
Yasm n chall enge the Board of Immgration’s (“BlIA’) affirmance of
the Immgration Judge’s (“1J”) denial of asylum After carefully
reviewi ng the record, we deny the petition for review
| . Backgr ound

In August 1997, the Beganovics, Al banians from Kosovo,

"Pursuant to 5TH QR R 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunmstances set forth in 5THGQR R 47.5. 4.



Ser bi a- Mont enegro, entered the United States on visitors’ visas.
Six nonths later, the INS served them notice to appear charging
themas eligible for deportation for overstaying their visas. The
Beganovics then filed an asylum application.

In the asylum application, Ernad clainmed that he was subject
to both past and future persecution due to his participation in
political activities with the Denocratic Action Party (“PDA’), and
Denocrati c League of Kosovo (“LDK’). Ernad all eged m streatnent or
harassnent by the Serbi an police on five separate occasi ons because
of his political affiliation with those groups. In sum the
all egations of fact in the asylumapplication are as foll ows:

A First | ncident

In Cctober 1991, in his honmetown of Pec, Ernad joi ned t he SDA,
a secul ar party that advocated for the right of Al banians in Kosovo
as well as other Mislinms throughout then-Yugosl avi a. A nonth
|ater, a Serbian police officer arrested Ernad while Ernad was
hangi ng posters with sone friends. The officer confiscated the
posters and took Ernad and his friends to the police station for
guestioning. The young nen were roughly treated by the police and
Ernad clainms that he was beaten for roughly half an hour. Wen the
of ficers were finished aski ng questi ons, Ernad asked for the return
of his posters. |In response, an officer punched Ernad in the face

and stomach and threatened worse if he caught Ernad agai n.



B. Second | nci dent

In April 1992, Serbian police officers stepped up their
harassnent of party nenbers and arrested SDA s regi onal president,
Balic. Balic was jailed for two days and was al | egedly beaten. 1In
response to Balic’'s arrest and the increasing police harassnment of
party nmenbers, the SDA was di sbanded and Balic fled the country.
C Third I ncident

In 1994, after marrying Safeta and fathering Yasm n, Ernad
j oi ned LDK He worked frequently for the party and becane a
editorial witer for its newsletter. In the mddle of the night on
February 3, 1996, Beganovi c heard poundi ng on t he door by three nen
he suspected were police officers though the nmen wore no uniform
When Ernad opened the door, one of the nen, who was arned, attacked
hi m and began to beat him The man put his foot on Ernad to hold
hi m down and at tinmes dropped to his knee to punch Ernad in the
face. The other two nen ransacked the apartnent, yelling, “Were
are your guns? \Were are your friends? \Were's your dammed
paper?” One of the nmen threatened to throw Safeta and Yasm n off
of the apartnent’s balcony if she and Yasmn did not quit
scream ng. After beating Ernad sufficiently enough to | eave welts
and bruises on his body and destroying nost of the Beganovics
possessions in the apartnent, the nen left.

D. Fourth | nci dent



In June of 1996, four wuniforned officers canme to Ernad s
apartnent and took him to the police station. The police
questioned Ernad about LDK and its officers. Wen Ernad did not
give the officers any specific information, he was taken into a
dark roomand beaten until he was unconsci ous. Ernad awoke and was
questioned a second tine. After Ernad refused to sign a piece of
paper upon which he could not see what was witten, Ernad was again
taken into the dark roomand beaten until unconsci ous. Ernad awoke
near his apartnent door on the 11th fl oor, but could not recall how
he got there. He knocked on the door and his w fe Safeta hel ped
hi minside. The Beganovics then abandoned their honme to live with
Ernad’ s parents who |ived near by.

E. Fifth Incident

Seven nonths later, in January 1997, while Ernad was out with
a friend, the police cane looking for himat his parents’ hone.
Hs wife testified that the officers had a nenaci ng tone and when
informed that Ernad wasn't there, said “W'll find him” After
this incident, the Beganovics noved to Novi Sad, and in August

1997, they fled to the United States.

F. The Hearing and the IJ's decision
At the two-day asylum hearing before the IJ, the Beganovics

had five people testify in support of the asylum petition. They



were: (1) Ernad; (2) Safeta; (3) Professor Reinhartz, a history
prof essor at University of Texas-Arlington; (4) Benin Sucheere, one
of Safeta’s cousins, and (5) Dennis Ml a, an acquaintance of
Ernad’s from Kosovo. After the hearing, the |IJ concluded that the
Beganovics had not carried their burden of persuasion on their
asylumpetition because the testinony of Ernad and Saf eta regardi ng
past persecution was incredible. The |J nade an alternative ruling
that even if he had found the Beganovics’ testinony credible, the
five incidents of harassnent Ernad suffered did not rise to the
| evel of persecution. Finally, the IJ concluded that because of
changed country conditions i n Kosovo, even if the five incidents of
harassnment constituted persecution, the Beganovics failed to
establish a wel |l -founded fear of future persecution. Accordingly,
the IJ denied all relief, except that he granted the Beganovics’
request for voluntary departure.

The Beganovics appealed the 1J's findings to the BIA The
Beganovics also asked to supplenent the record with additiona
material regarding conditions within the country as well as sone
speci fic docunentary evidence of nedical treatnent Ernad received
as a result of the June 1996 incident and that Ernad was still
want ed by the Serbian police. The BIA sumarily denied all relief,
primarily relying onthe adverse credibility determ nati ons nade by
the 1J. The BIA also denied the notion to supplenent the record

because the additional materials would not have affected the



outcone of the case. The Beganovics tinely filed a petition for
review with this court challenging both the denial of asylum and
the BIA s refusal to grant the Beganovi cs’ notion to suppl enent the
adm ni strative record.
1. Analysis

“Any alien who is present in the United States or who arrives
in the United States,...irrespective of such alien’s status, may
apply for asylum” 8 U.S.C. 8§ 1158(a)(1). “The Attorney General
may grant asylumto an alien who has applied for asylum..if the
Attorney General determ nes that such alienis a refugee....” Id.
at 8§ 1158(b)(1). The term “refugee” includes “any person who is
outside of any country of such person’s nationality...and who is
unable or unwilling to avail hinself or herself of the protection
of, that country because of persecution or a well-founded fear of
persecution on account of race, religion, nationality, nenbership
in a particular social group, or political opinion.” Id. at 8§
1101(a) (42) (A). “The applicant nmay qualify as a refugee because he
or she has suffered past persecution or because he or she has a
wel | -founded fear of future persecution.” See 8 C.F. R § 208.13.
It is the alien who bears the burden of proof to showthat he is a
“refugee” in order to be eligible for a grant of asylum See 8
C.F.R § 208.13.

In reviewing Bl A decisions, we review factual findings for



subst anti al evidence and questions of |aw de novo. Lopez-Conez v.
Ashcroft, 263 F.3d 442, 44 (5th Cr. 2001). “The substanti al
evidence standard requires only that the BIA s decision be
supported by record evidence and be substantially reasonable.”
Omgah v. Ashcroft, 288 F.3d 254, 258 (5th Gr. 2002). W will
“accord deference to the BIA's interpretation of inmgration
statutes unless the record reveals conpelling evidence that the
BIAs interpretation is incorrect.” Mkhael v. INS, 115 F. 3d 299,
302 (5th Gr. 1997). “In other words, [an alien] must show that
t he evi dence was so conpelling that no reasonabl e factfinder could
conclude against it.” See Efe, 293 F.3d at 905, 8 US. C
81252(b) (4)(B)(“[Aldm nistrative findings of fact are concl usive
unl ess any reasonabl e adj udi cator woul d be conpelled to conclude to
the contrary.”). This court only reviews decisions nade by the
BIA. See Castillo-Rodriguez v. INS, 929 F.2d 181, 183 (5th Gr.
1991). Because the BIA sunmarily adopted the 1J' s findings and
conclusions in this case, we refer to those findings as
i ncorporated by the BIA decision. Efe, 293 F. 3d at 903.

The primary basis for the 1J's denial of the Beganovics’
asylumpetitionis that he did not find the Beganovics credi bl e and
thus did not find that they carried their burden in proving past
persecution. This adverse credibility determ nation is based on a

nunber of inconsistencies that the 1J observed between the



petitioners’ pre-hearing asylum statenent, Ernad’s hearing
testinony, Safeta’s hearing testinony, and the Beganovic’'s failure
to present docunentary evidence in support of their asylumclaim

It is clear that we give great deference to an inmm gration
judge’ s decisions concerning an alien’s credibility. Chun v. [|NS,
40 F. 3d 76, 78 (5th Gr. 1994). In addition, the inmm gration judge
has the duty to judge the credibility of the witnesses and to nake
findi ngs accordingly. Vasquez- Mondragon v. INS, 560 F.2d 1225
1226 (5th Cr. 1977). Furthernmore, this court is sinply “not
permtted to substitute our judgnent for that of the Board or the
[ Judge] with respect to the credibility of this testinony or the
ultimate findings of fact based thereon.” See id. at 1226 (i nternal
citation omtted).

But the 1J may not conpletely insulate his findings from our
review sinply by stating that a petitioner is not credible. See
Anderson v. Bessner City, 470 U S. 564, 575 (citing Wainwight v.
Wtt, 469 U S. 412 (1985)). W agree with other circuits that the
| J nust provide cogent reasons for his credibility determ nation,
see, e.qg., Cordero-Trejo v. INS, 40 F.3d 482, 487 (1st Cr. 1994);
Al varado-Carillo v. INS, 251 F.3d 44, 56 (2d Cr. 2001);
Bal asubramanrimv. INS, 143 F.3d 157, 161 (3d G r. 1998); Mansour
v. INS, 230 F.3d 902, 906-09 (7th Cr. 2000); Zahedi v. INS, 222

F.3d 1157, 1165 (9th Gr. 2000), and those reasons nust be



supported by substantial evidence in the record nuch |ike any
factual determ nation. See Lopez De Jesus v. INS, 312 F.3d 155, 161
(5th CGr. 2002)(“a credibility determ nation nay not be overturned
unl ess the record conpels it.”)

Qur review of the 1J's reasons and the record in this case,
however, does not conpel us to reverse the I J's adverse credibility
determ nation. Ernad's testinony before the IJ was inconsistent
wth the first and second incidents of persecution he alleged in
his asylum petition. For exanple, in the first incident, the
asylum petition states that Ernad was beaten for a period of 30
m nut es during police questioning. But his testinony before the IJ
all eges only that he was punched in the stomach once after the end
of questioning and only when he asked the police for the posters
back. Simlarly, the second incident of alleged persecutionin the
asylum petition makes no nention of Ernad being questioned and
released by the Serbian police as he testified before the 1J
I nstead, the petition only details the arrest of the SDA s regi onal
presi dent, Balic.

Further, as the 1J noted, the testinony of Ernad and Safeta
wthregard to the fourth incident in June of 1996 i s i nconsi stent.
Ernad never testified that he was hospitalized or that he went to
the hospital for outpatient treatnent as a result of the police

beating. Conversely, Safeta testified first that Ernad was taken



by an anbul ance to the hospital “for a day or so.” Safeta next
testified that Ernad had not gone to the hospital until hours
| ater, was released the sane day, and that he had been initially
treated by an energency anbulance crew. In light of the
i nconsi stencies, the shifting nature of Safeta’ s account of who was
present at the apartnment when the anbulance arrived, and the
absence of any reference to an anbul ance or hospital visit in the
rather detailed asylum petition submtted on the Beganovics’s
behal f, we cannot conclude that the 1J's adverse credibility
determnation in this case was not supported by substantia
evidence. A reasonable judge could view these inconsistencies as

evidence of falsity. See United States v. Jencks, 353 U S. 657

667 (1957)(“Fl at contradiction between the witness’ testinony and
the version of the events givenin his reports is not the only test
of inconsistency. The omssion fromthe reports of facts related
at trial, or a contrast in enphasis upon the sane facts, even a
different order of treatnent, are also relevant to the cross-
exam ni ng process of testing the credibility of a wtness’ trial
testinony.”).

Moreover, the |1J stated that his adverse «credibility
determ nation was al so bol stered by his “observing the respondent
closely” while Ernad was testifying and by the lack of any

docunentation directly in support of Ernad’s political activities

10



or his troubles with the Serbian police. Wile the Beganovics were
not required to provide docunentary corroboration of the alleged
i nci dents of persecuti on, t he i mm gration regul ati ons
“unanbi guously contenpl ate cases where an applicant’s testinony

alone w Il not satisfy his burden of proof.” See Sidhuv. INS, 220

F.3d 1085, 1090 (9th Cir. 2000)(citing 8 C.F.R § 208.13(a)).
Though we agree that Ernad initially testified why docunentation
was not available, i.e. the danger of keeping political articles
and party nenbership cards coupled with the difficulty of getting
information from Serbian officials, that initial testinony was
undercut by his later testinony in which he stated that «civi
unrest prevented himfromprovidi ng any docunentary corroborati on.
Utimately, we cannot find a conpelling reason in the record
toreverse the 1J's adverse credibility determnation and the 1J's
concom tant determ nation that the Beganovics had not carried their
burden of proving past persecution necessary to warrant a grant of
asyl um Accordingly, we need not consider whether the 1J's
alternative rulings wthstand our scrutiny. The petition for

review i s DEN ED.

PETI TI ON DENI ED
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