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*District Judge of the Western District of Louisiana, sitting by
designation.

**Pursuant to 5TH CIR. R. 47.5, the Court has determined that this
opinion should not be published and is not precedent except under
the limited circumstances set forth in 5TH CIR. R. 47.5.4.
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Before DAVIS, EMILIO M. GARZA, Circuit Judges, and LITTLE*,
District Judge.

PER CURIAM:**

The survivors of Jerald J. Geske prosecute this appeal of an

interlocutory order certified by the district court and challenge

the district court’s dismissal of his action against United

Healthcare(United) for fraudulent misrepresentations under

Mississippi law.  The district court dismissed the state law claim

on grounds that it was preempted by ERISA.  The district court also

held that the Geskes’ state law claim against United’s agent,

Williamson, was not preempted and that the Geskes had a valid ERISA

claim against United for medical benefits.  The only issue before

us in this interlocutory appeal is whether the Geskes state law

claim against United for fraudulent misrepresentation is preempted

by ERISA.

After reviewing the record, reading the briefs of the parties,

and hearing argument of counsel we conclude that properly

characterized, the Geskes’ claim seeks damages for United’s failure

to pay medical benefits under the COBRA provisions of United’s

policy, which was a part of the ERISA plan of Mr. Geske’s former

employer, Barnes Trucking Co.  Because this action asserts a claim
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for ERISA benefits and damages for failing to timely pay those

benefits, the district court correctly concluded that this action

is preempted by ERISA.

AFFIRMED.


