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ERASMO GUTI ERREZ- GONZALES, al so known as Erasno Gonzal ez, al so
known as Erasno Lopez Gonzal ez,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas
SA-01- CR-42- ALL

Bef ore BENAVI DES, DENNI'S, and CLEMENT, Circuit Judges.
PER CURI AM *

Def endant - Appel | ant, Erasno CGutierrez- Gonzal es (“Gonzal es”),
appeals fromhis conviction for being a previously deported alien
found in the United States w thout the perm ssion of the Attorney
Ceneral, after having been earlier convicted of an aggravated
fel ony and renoved fromthe country, in violation of 8 U S.C. 88

1326(a) and 1326(b)(2).

Pursuant to 5TH QR R 47.5, the Court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5THCGR R
47.5. 4.



Gonzal es raises three issues on appeal. First, he contends
that the governnent failed to offer sufficient evidence to prove
beyond a reasonabl e doubt that Gonzal es was know ngly and
voluntarily in the United States, a requirenent for conviction
under 8 U.S.C. 8§ 1326. Second, Gonzal es asserts that the
district court abused its discretion when it admtted Conzal es’
immgration file into evidence pursuant to the public records
hearsay exception in Fed. R Evid. 803(8). Finally, in the
alternative, Gonzales contends that if the district court
properly admtted the hearsay evidence in question, then the
i ntroduction of that evidence violated his rights under the
Confrontation Cause, in |ight of the Suprene Court’s recent
decision in Crawford v. Washington, 124 S. C. 1354 (2004).

Havi ng reviewed the record and considered the briefs on
appeal, we reject CGonzal es’ argunents.

Wth respect to Gonzal es’ appeal of his conviction,
followng a bench trial, we review the district court’s finding
of guilt to determ ne whether it is supported by “any substanti al
evidence, i.e., evidence sufficient to justify the trial judge,
as the trier of fact, in concluding beyond a reasonabl e doubt
that the defendant is guilty.” United States v. Serna-Villareal,
352 F.3d 225, 234 (5th Cr. 2003); United States v. Mathes, 151
F.3d 251, 252 (5th Gr. 1998). 1In so doing, we nust view all the

evidence in the light nost favorable to the governnent and defer



to the district court’s reasonable inferences. United States v.
Turner, 319 F.3d 716, 720-21 (5th Cr. 2003).

Havi ng done so, we conclude that the evidence presented was
sufficient to prove beyond a reasonabl e doubt that Gonzal es was
knowi ngly and voluntarily in the United States. The fact that
Gonzal es was found away fromthe border was sufficient
circunstantial evidence to allow the district court to infer that
Gonzal es’ presence in the United States was voluntary. See
United States v. Quzman-Ccanpo, 236 F.3d 233, 238-39 (5th Gr
2000). Moreover, CGonzal es offered no evidence that he was in the
United States m stakenly or against his will. Therefore, the
evi dence presented by the governnent was sufficient to prove that
Gonzales was in the United States know ngly and voluntarily.

Wth respect to Gonzal es’ appeal of the district court’s
decision to admt into evidence Gonzales’ immgration file, we
review the district court’s decision to admt or exclude evidence
for abuse of discretion, wth a “hei ghtened” review of
evidentiary rulings in a crimnal case. United States v.
CQutierrez-Farias, 294 F.3d 657, 662 (5th Gr. 2002). Because
this Court generally has upheld the adm ssion of INS docunents as
public records under Fed. R Evid. 803(8), we conclude that the
district court did not abuse its discretion in admtting
Gonzales’ immgration file into evidence. See Renteria-Gonzal es

v. INS, 322 F.3d 804, 817 & n.16 (5th Gr. 2002); United States



V. Quezada, 754 F.2d 1190, 1193-94 (5th GCr. 1985).

Wth respect to Gonzal es’ appeal of the district court’s
evidentiary ruling on Confrontation C ause grounds, we review de
novo a claimthat the introduction of evidence violated a
defendant’s rights under the Confrontation Clause. United States
v. Aguil ar-Tamayo, 300 F.3d 562, 564 (5th GCr. 2002).

In Ctawford v. Washington, 124 S. C. 1354 (2004), the
Suprene Court held that testinonial, out-of-court statenments by
W t nesses are barred under the Confrontation C ause unl ess the
W t nesses are unavail able and the defendant had a prior
opportunity to cross-examne them Crawford, 124 S. C. at 1374.
Al t hough the Suprene Court declined to give a full definition of
what “testinonial” statenents are, specifically saving that
question for another day, by its terms Ctrawford s hol ding applies
“to prior testinony at a prelimnary hearing, before a grand
jury, or at a fornmer trial; and to police interrogations.” |Id.
Because the itens in Gonzales’ immgration file are non-
testinmonial, the Confrontation C ause does not bar their
adm ssion. Moreover, the Suprene Court noted that business
records are “statenents that by their nature [a]re not
testinmonial” and therefore do not run afoul of Crawford. 1d. at
1367. Accordingly, the district court properly relied on
official, non-testinonial public records, adm ssible under the

Federal Rules of Evidence, in determ ning that Gonzal es was a



previously deported alien found in the United States w thout
perm ssi on.
For the foregoing reasons, the opinion of the district court

i s AFFI RMVED.



