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Ferman Johnson, |11, pleaded guilty to possession with
intent to distribute heroin and was sentenced to 78 nonths’
i nprisonnment and three years’ supervised rel ease. Johnson argues
that the district court erred in denying himthe adjustnent for
acceptance of responsibility. He argues that he admtted that he
possessed the heroin and that the truthful ness of his statenent
concerning the reason for his trip to Brieger’s house is

irrelevant. He also argues that the evidence in the record was

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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insufficient to show that he possessed the heroin discovered in
the back seat of the patrol car

The record of Johnson’s interview wth the probation officer
shows that Johnson, despite the fact that he pleaded guilty,
was attenpting to distance hinself fromresponsibility for his
conduct conprising the offense. Johnson did not admt that he
went to Brieger’s house for the purpose of delivering heroin
in response to Brieger’s call. Johnson did not admt that he
possessed the heroin; he stated that the truck was Brieger’s and
t hat he knew heroin was in the truck. Johnson’s statenents were
a sufficient foundation for the district court to conclude that
he had not truthfully admtted the conduct conprising the offense
of conviction and thus had not clearly denonstrated acceptance
of responsibility. US. S.G 8 3El.1(a) and comment. (n.1(a));

United States v. Vital, 68 F.3d 114, 121 (5th Gr. 1995).

Johnson al so argues that the district court’s reliance on
the fact that he received an upward adjustnment for obstruction of
justice under U S.S.G 8 3Cl.2 for reckless endangernent during
flight was erroneous because the guidelines |imt the denial of
acceptance of responsibility based solely on conduct arising
under U.S.S.G 8 3Cl.1. He argues that because U S.S.G § 3El.1
specifically nmentions U S.S.G 8 3Cl.1, it excludes U S. S G
§ 3Cl1.2 by inplication.

Reckl ess endangernent during flight is included in the

general guidelines section on obstruction, and a district court
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woul d be within its discretion to determ ne that a defendant

who engages in conduct warranting an upward adjustnent for

reckl ess endangernent during flight has not clearly denonstrated
acceptance of responsibility, especially when he |ater denies

t he conduct warranting the obstruction adjustnent.

AFFI RVED.



