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Richard WIIliam Payne, a Texas prisoner (# 620984), has
filed in this court a certificate of appealability (“COA") to
appeal the district court’s order denying his habeas corpus
petition, purportedly filed under 28 U S.C. § 2254. He al so seeks

to proceed in forma pauperis (“IFP’) on appeal.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



In his petition, Payne alleged that his constitutional
rights had been violated in connection with a prison disciplinary
proceeding which had resulted in 30 days of conm ssary and
recreation restrictions being inposed upon Payne. Payne did not
attack his underlying crimnal conviction and he did not seek
either to be released from confinenment or an order that the
duration of his prison sentence be shortened. He apparently sought
only an order overturning the disciplinary conviction. Because a
favorabl e determ nation of Payne’s clainms would not automatically
entitle himto accel erated rel ease, the appropriate vehicle for his
clains was a civil rights action under 42 U S C 8§ 1983. See

Preiser v. Rodriguez, 411 U S. 475, 500 (1973); Carson v. Johnson,

112 F. 3d 818, 820-21 (5th Cr. 1997). Accordingly, Payne does not
need a COA to proceed with this appeal, and his application for a
COA i s DENI ED as unnecessary.

Al t hough Payne filed this action as a 28 U S.C. § 2254
petition and the district court did not explicitly construe it
ot herwi se, the district court denied Payne | eave to proceed | FP on
appeal on the ground that his appeal was not taken in good faith,
apparently pursuant to provisions of the Prison Litigation Reform
Act (“PLRA"). The PLRA does not apply to habeas actions. See

Sonni er v. Johnson, 161 F.3d 941, 943 (5th Gr. 1998). Nonethe-

| ess, as discussed above, Payne’s action is in the nature of a

civil rights action and should be treated as such. A district

court may certify under 28 U S.C. 8§ 1915(a)(3) and FeEpD. R AprP.
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P. 24(a) that an appeal is not taken in good faith and deny |FP
accordingly, which requires the litigant either to pay the
appellate filing fee or to challenge the district court’s

certification decision. Baugh v. Taylor, 117 F.3d 197, 202

(5th Gr. 1997).
A review of Payne’'s substantive clains reveals that his
appeal, if construed as a civil rights action, is w thout arguable

merit and frivol ous. See Howard v. King, 707 F.2d 215, 220

(5th Cr. 1983). The penalties inposed upon Payne following his
di sci plinary conviction —conm ssary and recreation restrictions —
do not inplicate a liberty interest under the Due Process C ause.

See Sandin v. Conner, 515 U S. 472. 484 (1995); Ml chi v. Thaler,

211 F.3d 953, 958-59 (5th Gr. 2000).

Because the appeal is frivolous, we DENY Payne’ s notion
to proceed IFP and DISM SS his appeal as frivolous. See Baugh
117 F.3d at 202 & n.24; 5TH QR R 42.2. The dism ssal of
this appeal as frivolous counts as a “strike” for purposes of

28 U.S.C 8§ 1915(9g). See Adepegba v. Hammons, 103 F.3d 383

388 (5th Gr. 1996). Payne al ready has one strike based on the
dismssal of a prior civil rights conplaint as frivolous and for
failure to state a claim and this court’s dism ssal of Payne' s

appeal thereof for lack of jurisdiction. See Payne v. Johnson

No. C-01-Cv-193 (S.D. Tex. My 13, 2002); Payne v. Johnson,

No. 02-40910 (5th Cr. Jan. 9, 2003). Payne is cautioned that if
he accunul ates three strikes, he will not be permtted to proceed
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| FP in any civil action or appeal filed while he is incarcerated or
detained in any facility unless he is under inmmnent danger of
serious physical injury. See 28 U S.C. § 1915(g).

Payne has filed a notion to “dismss” or vacate the
district court’s order assessing an initial partial filing fee.

The notion is not well -taken, see Morgan v. Haro, 112 F. 3d 788, 789

(5th Cr. 1997) (district court is to assess PLRA filing fees in
the first instance), and is DEN ED

COA DENIED AS UNNECESSARY; |FP DENED, MOTION TO
“DlSM SS” FI LI NG FEE ORDER DENI ED, APPEAL DI SM SSED AS FRI VOLOUS;

THREE- STRI KES BAR WARNI NG | SSUED.



