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Al fredo Martinez was sentenced to a total of 24 nonths
i nprisonment and three years supervised release following his
guilty-plea conviction for inportation and possession of
marijuana. See 21 U.S.C. 88 841, 952, 960. Martinez appeals
only the district court’s inposition of a $300 fine. At
sentencing, Martinez objected to the fine in light of the

probation officer’s finding that he | acked the ability to pay any

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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court inposed fine. The Governnent has filed an unopposed notion
to waive the briefing requirenent, vacate the judgnent as to the
fine, and affirmthe judgnent as nodified.

Where, as in this case, the district court adopts a
presentence report (PSR) showing limted or no ability to pay a
fine, the Governnent nust cone forward with evidence show ng that
a defendant can, in fact, pay a fine before one can be inposed.

See United States v. Fair, 979 F.2d 1037, 1041 (5th Cr. 1992).

The Governnent admts that no such evidence was adduced, and
the district court did not make specific findings regarding
Martinez’'s ability to pay a fine. Consequently, this court

cannot uphold the district court’s inposition of the fine.

See United States v. Hodges, 110 F.3d 250, 251 (5th Cr. 1997).
The Governnent’s notion to waive the briefing requirenent is

CRANTED. G ven our determnation that the fine cannot be upheld,

we hereby GRANT the Governnent’s notion to VACATE the $300 fine

i nposed on Martinez and MODI FY the district court’s judgnment

accordingly. As nodified herein, the judgnent of the district

court is AFFI RVED

VACATED and MODI FIED in part; and as nodified, AFFI RVED.



