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Before JOLLY, WENER, and PICKERI NG G rcuit Judges.
PER CURI AM *

Honmero Rodriguez, Jr., (“Rodriguez”), appeals the sentence
i nposed by the district court following his guilty plea
conviction for conspiracy to possess with intent to distribute
nmore than 50 kil ogranms of marijuana. Rodriguez argues that the
district court erred by not determ ning the net weight of the
marijuana attributed to him For the first tine on appeal,
Rodri guez argues that the district court erred by not granting

hi ma downward departure from his sentenci ng gui delines range.

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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The CGovernnent asserts that Rodriguez’s appeal is barred by the
appeal waiver set forth in Rodriguez’'s plea agreenent.

Because Rodriguez’s appeal waiver was not nentioned during
his rearrai gnnent by either the magistrate judge or the
Governnent, FeED. R CGv. P. 11(b)(1)(N) was not satisfied and the
wai ver cannot be held to have been know ng and voluntary. See

United States v. Robinson, 187 F.3d 516, 517-18 (5th Gr. 1999).

Accordingly, we can entertain the nerits of Rodriguez’s appeal.
Rodri guez’s argunent that the district court did not
determ ne the net weight of the marijuana attributed to himis
refuted by the record. Furthernore, because Rodri guez was
sentenced as a career offender pursuant to U S.S.G § 4Bl1.1, the
district court correctly determ ned that the weight of the
marijuana attributed to Rodriguez did not affect his sentence and

his argunment is nobot. See United States v. Mankins, 135 F. 3d

946, 950 (5th Cr. 1998). Because the record does not indicate
that the district court erroneously believed that it |acked the
authority to nake a downward departure, we |lack jurisdiction to

consi der Rodriguez’s downward departure argunent. See United

States v. Landernman, 167 F.3d 895, 899 (5th Cr. 1999).

Accordi ngly, we AFFI RM Rodri guez’s sentence and DI SM SS hi s
appeal to the extent that he argues that the district court
shoul d have nmade a downward departure.

AFFI RVED | N PART, DI SM SSED | N PART.



