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PER CURIAM:**

Louis “Big Lou” Morales appeals the district court’s

dismissal of his motion for a new trial for lack of jurisdiction. 

He argues that the district court erred in finding that his

motion was not timely filed and that the district court should

have considered it on the merits.
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This court must examine the basis of its own jurisdiction

sua sponte if necessary.  United States v. Lister, 53 F.3d 66, 68

(5th Cir. 1995).  A timely notice of appeal is a mandatory

precondition to the exercise of appellate jurisdiction.  United

States v. West, 240 F.3d 456, 458 (5th Cir. 2001).  In a criminal

case, the defendant must file her notice of appeal within 10 days

after the entry of the judgment or order being appealed.  FED.

R. APP. P. 4(b)(1)(A).

Morales filed his motion for new trial on September 28,

2001, which the district court denied on April 22, 2003.  Morales

did not file a notice of appeal within 10 days of the entry of

this order.  Therefore, we do not have jurisdiction to review the

denial of this motion.

Morales filed another motion for a new trial on May 6, 2003,

which the district court denied on May 27, 2003.  Within ten days

of the entry of this order, Morales filed a notice of appeal on

June 2, 2003.  Therefore, we have appellate jurisdiction to

review the denial of Morales’s May 6, 2003, motion for a new

trial.

Morales has not shown that the district court abused its

discretion in finding his May 6, 2003, motion for a new trial was

untimely and dismissing it for lack of jurisdiction.  The jury

reached a verdict on March 3, 1999.  Morales had three years

after the verdict to file a timely motion for a new trial based

on newly discovered evidence.  FED. R. CRIM. P. 33(b)(1).  He did
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not file the instant motion for a new trial until May 6, 2003,

over three years after the jury verdict.  Because Morales’s

motion was untimely, the dismissal of the motion for lack of

jurisdiction is AFFIRMED.  See United States v. Erwin, 277 F.3d

727, 731 (5th Cir. 2001); FED. R. CRIM. P. 45(b)(2) (district

court may not extend time for taking any action under Rule 33

except as stated in that rule).

For the first time in his reply brief, Morales argues that:

(1) the trial court erred in applying the amended version of Rule

33 and that this constitutes an ex post facto violation; (2) the

trial court erred in interpreting Rule 33 to provide that the

district court did not have jurisdiction to consider the motion

if this court did not remand the case; and (3) Morales’s due

process rights were violated when the trial court dismissed his

motion.  This court will not consider issues raised for the first

time in a reply brief.  United States v. Brown, 305 F.3d 304, 307

n.4 (5th Cir. 2002).

AFFIRMED.


