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Angel Borunda appeals his sentence inposed follow ng his
guilty plea conviction for conspiracy to possess with intent to
distribute in excess of 1000 kil ogranms of marijuana. Borunda was
sentenced to 120 nonths’ inprisonnent, to be followed by a five-
year term of supervised rel ease.

Prosecutorial m sconduct was an exception to the appeal
wai ver provision in Borunda’s plea agreenent, and Borunda argues

that his waiver was invalid because the prosecutor engaged in

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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m sconduct in asserting that Borunda was not eligible for
application of U S.S.G § 5Cl1.2, the safety val ve provision

The evi dence presented showed that the agents did not
beli eve that Borunda had provided themw th all the information
or evidence that he possessed, and the district court agreed
wth the agents by refusing to apply the safety val ve provision.
Borunda has not denonstrated any act of m sconduct on the part of
the prosecutor in connection with the district court’s decision
not to apply the safety valve provision. Thus, Borunda was not
entitled to rely on the prosecutorial m sconduct exception to
the wai ver provision in his plea agreenent. Borunda has not
ot herwi se shown that the waiver was unknowi ngly and involuntarily

ent er ed. See United States v. Ml ancon, 972 F.2d 566, 567-68

(5th Gr. 1992).

Borunda cannot overcone the waiver by arguing that his
sentence was illegal because such argunent was not excepted from
the waiver. The waiver in Borunda's plea agreenent nust be
enforced, and the appeal DI SM SSED. W need not address
Borunda’s claimthat the district court erred in refusing to
apply the safety val ve provision.

APPEAL DI SM SSED



