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Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 9:96-CV-378

Before H G3 NBOTHAM DAVI S, and PI CKERI NG Circuit Judges.
PER CURI AM ~

Lorenzo Thomas, Texas prisoner # 739840, appeals the
district court’s denial of his FED. R Cv. P. 60(b) notion as

untinely. Thomas argues that the district court abused its

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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discretion in denying his FED. R CQv. P. 60(b)(3) notion as
untinely. He contends that he had no know edge of the evidence
all eged to be newly discovered until nore than a year after the
district court’s judgnent was affirnmed by this court. He argues
that he should not be held to the one year tine limt of FED. R
CGv. P. 60(b) because he did not becone aware of the Interna
Affairs Division investigative report until he received it in the
initial disclosure in No. 9:99-CV-333.

This initial disclosure was nmade on June 12, 2000. Thus,
Thomas becane aware of the alleged newy discovered evidence
within one year of final judgnment. The district court did not

abuse its discretion in dismssing Thomas’s notion as untinely.

Wlson v. Johns-Manville Sales Corp., 873 F.2d 869, 871 (5th G
1989) .
Thomas’ s appeal is wthout arguable nerit and is frivol ous.

See Howard v. King, 707 F.2d 215, 219-20 (5th Cr. 1983).

Because the appeal is frivolous, it is DISM SSED. See 5THCR R
42.2. Thomas’s notion to supplenent the record i s DEN ED

Thomas is hereby infornmed that the dism ssal of this appeal
as frivolous counts as a strike for purposes of 28 U S. C

8 1915(g). See Adepegba v. Hammons, 103 F.3d 383, 387 (5th Cr

1996). W caution Thomas that once he accunul ates three strikes,

he may not proceed in forma pauperis in any civil action or

appeal filed while he is incarcerated or detained in any facility
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unl ess he is under imm nent danger of serious physical injury.
See 28 U. S.C. § 1915(9).

APPEAL DI SM SSED AS FRI VOLOUS; SANCTI ON WARNI NG | SSUED.



