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PER CURI AM *

Agustin Guerrero (QGuerrero) appeals his convictions for one
count of conspiracy to possess with intent to distribute |Iess
than 50 grans of nethanphetam ne and marijuana; one count of
possession with intent to distribute |ess than 50 grans of
met hanphet am ne; and one count of possession with intent to
distribute marijuana. GQGuerrero contends that there is
i nsufficient evidence to sustain his convictions. Specifically,

he argues that his conspiracy conviction nust be reversed because

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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he was convicted on the testinony of an unreliable federal
inmate. He al so contends that his two possessi on convictions
must be reversed because the Governnent failed to present any
evi dence show ng that he constructively possessed either of the
al | eged controll ed substances.

Guerrero did not nove for a judgnent of acquittal in the
trial court. Accordingly, his “challenge to evidence sufficiency
is reviewed only for a mani fest m scarriage of justice -- the
record nust be devoid of evidence of guilt or the evidence nust

be so tenuous that conviction is shocking.” United States v.

Avants, 367 F.3d 433, 449 (5th Cr. 2004).
To the extent that Guerrero chall enges sufficiency by
attacking the Governnent’s wtnesses’ credibility, his argunent

is without nerit. See United States v. Polk, 56 F.3d 613, 620

(5th Gr. 1995). Considering all of the evidence presented at
trial, the record was not devoid of evidence to prove that
CGuerrero conspired with Ronni e Robinson, Henry Lloyd Gates, and
Sondra Lowe to possess with intent to distribute |ess than 50
grans of nethanphetam ne and marijuana. Additionally, the record
was not devoid of evidence to sustain CGuerrero’s convictions for
possession with intent to distribute nethanphetam ne and
marijuana. “A defendant, who participates in a conspiracy, nay
be deened guilty of a substantive count, such as possessi on,
commtted by a co-conspirator in furtherance of the conspiracy.”

See Pinkerton v. United States, 328 U. S. 640, 645 (1946).
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However, proof of the conspiracy alone will not sustain the
possessi on charge unless the jury was given a Pinkerton

instruction. See United States v. Basey, 816 F.2d 980, 998 (5th

Cir. 1987). The district court gave a Pinkerton instruction.
There was evi dence presented that Henry Lloyd Gates, a co-
conspirator, possessed, in furtherance of the conspiracy,

met hanphet am ne and marijuana. |In light of the Pinkerton
instruction and in |light of the sufficient evidence on the
conspiracy count, the evidence is sufficient on the substantive

counts. Accordingly, Guerrero’ s convictions are AFFI RVED



