United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T September 22, 2004

Charles R. Fulbruge llI
Clerk

NO. 03-41589

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
Rl CARDO JAUREGUI - DURAN,

Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Southern District of Texas
B- 03- CR- 703- ALL

Bef ore REAVLEY, JONES and DENNI'S, Crcuit Judges.
PER CURI AM *
| . BACKGROUND

Ri cardo Jaur egui - Duran appeal s fromthe revocation of his
term of supervised release. In this appeal, Jauregui-Duran seeks
to chall enge his underlying conviction on the grounds that he was
inproperly convicted of a subsequent commssion of 8 U S C
§ 1325(a). He alleges that the conviction was i nproper because the
prior “comm ssion” of 8 U S.C. 8§ 1325(a) alleged in the indictnent
was actually required to be a prior conviction of 8 U S C

§ 1325(a).

Pursuant to 5TH QR R 47.5, the court has determ ned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in 5TH QR R 47.5. 4.



This court has previously held that a defendant may not
chal l enge his underlying conviction in the context of an appeal
fromthe revocation of his termof supervised release, but should
properly raise such a challenge in a 28 U S.C. 8§ 2255 notion. See

United States v. Mody, 277 F.3d 719, 721 (5th Cr. 2001); United

States v. Francischine, 512 F.2d 827, 828 (5th Gr. 1975).
Al t hough this court has intimated that a jurisdictional exception

may exist to that bar, see United States v. Teran, 98 F.3d 831,

832-33 (5th Gr. 1996), we need not address the existence of that
exception because the instant challenge is not jurisdictional. Cf.

United States v. Longoria, 298 F.3d 367, 369, 372 (5th CGr. 2002).

Simlarly, because this claimis not properly before the court, we
need not reach Jauregui-Duran’s substantive claimas to 8 U S.C
§ 1325(a), and specifically wthhold consideration of this issue.

Accordi ngly, because Jauregui-Duran’s instant chall enge
to his underlying conviction is not cognizable in this appeal, the

district court’s judgnent is AFFI RVED



