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PER CURI AM *

Charles Anthony Fantozzi, federal prisoner # 45227-083,
requests a certificate of appealability (COA) to appeal the
district court’s denial of his 28 U S.C. 8§ 2255 notion as tine-
barred. He argues that the district court erred in using the date
of the finality of his conviction as the starting date for the one-
year tinme limt for filing his 28 U.S.C. § 2255 notion, rather than

the |ater date on which he discovered that his trial counsel had

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.



failed to perfect his appeal. He seeks a COAto present his claim
that he received ineffective assistance of counsel because his
trial counsel failed to perfect his direct appeal, anong other
cl ai ns.

However, the record shows that on March 15, 2002, Fantozz

filed a notion to proceed in fornma pauperis (IFP) on appeal
followng the entry of the judgnment of conviction and within the
10-day tine |limt for filing a notice of appeal, which clearly

evinced his intent to file a direct appeal. See Misley v. Cozby,

813 F. 2d 659, 660 (5th Cr. 1987). Consequently, Fantozzi’s notion
to proceed |IFP should be construed as a tinely notice of direct
appeal from the judgnent of conviction, and we will not consider

the argunents raised in Fantozzi’s COA application because “[a]

notion to vacate sentence under 28 U S.C. 8§ 2255 will not be
entertai ned during the pendency of a direct appeal, inasnuch as the
di sposition of the appeal may render the notion noot.” Welsh v.

United States, 404 F.2d 333, 333 (5th Cr. 1968), abrogated on

ot her grounds, United States v. Ortega, 859 F.2d 327, 334 (5th Cr.

1988) .

Accordingly, we grant COA and vacate the district court’s
order denying 28 U S.C. 8 2255 relief and judgnent entered on
Septenber 24, 2003, and its order denying Fantozzi’s notion for
reconsi deration entered on OCctober 31, 2003. On remand, the
district court is instructed to (1) dism ss Fantozzi’'s 28 U S. C

§ 2255 notion without prejudice; (2) construe Fantozzi’s notion for
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| eave to proceed | FP on appeal filed on March 15, 2002, as a tinely
notice of direct appeal of its judgnent entered on March 14, 2002;
and (3) direct its clerk to file Fantozzi’s notion for |eave to
proceed |FP on appeal filed on March 15, 2002, as a notice of
direct appeal from the district court’s judgnent entered on
March 14, 2002.

APPL| CATI ON FOR COA GRANTED; VACATED AND REMANDED.



