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PER CURI AM *

Sie Joe Lann, Texas state prisoner # 842611, has appeal ed
the district court’s dismssal of his 28 U S.C. § 2254 habeas
corpus petition as barred by the one-year statute of limtations
of 28 U . S.C. § 2244(d). The district court granted a certificate
of appeal ability on whether Lann is entitled to equitable tolling

of the statute of limtations. W AFFI RM

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Lann is seeking relief relative to his jury conviction of
murder, for which he is serving a life sentence. After the
judgnent was affirnmed on direct appeal, Lann’s efforts to obtain
discretionary review by the Texas Court of Crim nal Appeals (CCA)
were rejected as untinely. Lann did not file a petition for
certiorari in the Suprene Court.

On April 28, 2000, Lann filed a habeas corpus petition in
the trial court, seeking relief relative to his conviction. A
judge of the CCA denied habeas relief on August 30, 2000. Lann
in effect filed his federal habeas corpus petition on March 14,

2001. See Spotville v. Cain, 149 F.3d 374, 378 (5th Cr. 1998)

(“rmai l box rule” for prisoners).

Lann’s principal argunent is that the limtations period
shoul d be equitably tolled for the period from August 31, 2000,
the day after state habeas relief was denied, until the CCA
notified himof the denial, which he says was on March 8, 2001.
Lann admts he received a denial postcard on Cctober 7, 2000, but
he asserts that it informed himof CCA' s denial of mandanus, not
habeas, relief. He has not filed the postcard as one of his
exhi bits or explained why not, although he filed 110 exhibits in
the district court. Lann relies on purported copies of letters
that he allegedly wote to the CCA between COctober 7, 2000, and
March 7, 2001, as circunstantial evidence that he did not know of

t he habeas deni al .
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The district court correctly found that these letters
clearly appear to be originals rather than file copies and that
the records of the CCA do not indicate that it ever received
them Thus, the district court did not err by finding that Lann
failed to prove that he did not receive the notice of the CCA' s
habeas denial until March of 2001. “The petitioner bears the
burden of proof concerning equitable tolling . . . .” Al exander

v. Cockrell, 294 F.3d 626, 629 (5th Gr. 2002) (footnote

omtted).
Lann is not entitled to equitable tolling because he sl ept
on his rights by not filing his federal habeas petition for nore

than five nonths after he | earned of the CCA s deni al of habeas

relief. See Coleman v. Johnson, 184 F.3d 398, 403 (5th Gr.
1999) (six-nonth delay). This court recently held that a four-
day | ateness beyond the one-year limtations period was not

excusable as being de mnims. Lookingbill v. Cockrell, 293 F.3d

256, 264-65 (5th CGr. 2002). Lann m ssed the deadline by nore
than four nonths. Thus, the district court did not abuse its
di scretion by holding that Lann was not entitled to equitable

tolling of the statute of limtations. See Larry v. Dretke,

361 F.3d 890, 897 (5th Cir.), petition for cert. filed (U S July

16, 2004). Consequently, Lann’s notion for the appointnment of
counsel is also without nerit.

AFFI RVED; MOTI ON DEN ED.



