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PER CURI AM *

Silvano Vill a-Negrete appeals his guilty-plea conviction
and sentence for being found illegally present in the United
States after deportation pursuant to 8 U . S.C. §8 1326(a) and (b).
He argues that the district court plainly erred in characteri zi ng
his prior state felony conviction for sinple possession of
marijuana as an aggravated felony within the context of
US S G 8 2L1.2(b)(1)(C. He acknow edges that his argunent

is foreclosed by United States v. Caicedo-Cuero, 312 F.3d 697

Pursuant to 5THCGR R 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in 5TH QR
R 47.5. 4.
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(5th Gr. 2002), cert. denied, 123 S. C. 1948 (2003), but

W shes to preserve the issue for further review. Caicedo-Cuero

determ ned that sinple drug possession qualifies as an aggravated
felony under U S.S.G 8§ 2L1.2(b)(1)(C. 312 F.3d at 706-11.
Thus, the district court did not plainly err in treating Villa-
Negrete's prior state conviction for sinple possession of
marijuana as an aggravated fel ony.

Villa-Negrete also argues for the first tinme on appeal
that a prior state felony conviction for sinple possession is
not a drug trafficking crinme and not an aggravated fel ony under
8 US. C § 1101(a)(43)(B) or 8 U.S.C. 8 1326(b)(2). He concedes

that his argunent is foreclosed by current Fifth Grcuit |aw,

citing United States v. Rivera, 265 F.3d 310, 312-13 (5th Cr

2001), cert. denied, 534 U S. 1146 (2002), and United States V.

Hi noj osa-Lopez, 130 F.3d 691, 693-94 (5th Cr. 1997). Thus, the

district court did not plainly err in applying the eight-Ievel
adjustnent to his offense | evel based on his prior state felony

drug conviction. Jerone v. United States, 318 U S. 101 (1943)

does not affect the binding precedential value of Rivera and

Hi noj osa- Lopez.

Villa-Negrete argues, pursuant to Apprendi v. New Jersey,

530 U. S. 466 (2000), that the “felony” and “aggravated fel ony”
provisions of 8 US.C 8§ 1326(b)(1) and (2) are elenents of the
of fense, not sentence enhancenents, naking those provisions

unconstitutional. Villa-Negrete concedes that this argunent is
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forecl osed by Al nendarez-Torres v. United States, 523 U S. 224

(1998), and he raises it for possible review by the Suprene

Court.

This argunent is foreclosed by A nendarez-Torres, 523 U S

at 235. We nust follow the precedent set in A nendarez-Torres

“unl ess and until the Suprene Court itself determnes to overrule

it.” United States v. Dabeit, 231 F.3d 979, 984 (5th G r. 2000)

(internal quotation and citation omtted).

AFFI RVED.



